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MARKUP OF H.R. 2572, THE CLEAN UP GOVERNMENT ACT OF 2011,

AND H.R. 1433, THE PRIVATE PROPERTY RIGHTS PROTECTION ACT OF

2011

Thursday, December 1, 2011
House of Representatives
Committee on the Judiciary

Washington, D.C.

The committee met, pursuant to call,

Room 2141, Rayburn House Office Building,

[chairman of the committee] presiding.

Present: Representatives Smith,

Gallegly, Goodlatte, Lungren, Chabot,

Gohmert, Jordan, Poe, Chaffetz,

Griffin,

Forbes,

at 10:09 a.m., in

Hon. Lamar Smith

Marino,

Sensenbrenner, Coble,

King, Franks,

Gowdy,
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Ross, Adams, Quayle, Amodei, Conyers, Nadler, Scott, Watt,
Lofgren, Jackson Lee, Waters, Cohen, Johnson, Pierluisi,
Quigley, Chu, Deutch, and Sanchez.

Staff Present: Sean McLaughlin, Majority Chief of
Staff; Allison Halatei, Majority Deputy Chief of
Staff/Parliamentarian; Sarah Kish, Clerk; Arthur Radford
Baker, Majority Counsel; Zach Somers, Majority Counsel;
Perry Apelbaum, Minority Staff Director; Joe
Graupensperger, Minority Counsel; and David Lachmann,

Minority Counsel.



28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47

48

HJU335000

Chairman Smith.

order.

Without objection,
recesses of the committee at any time.
the roll to establish a quorum.

Ms.

Chairman Smith.

Ms.

Kish. Mr. Smith?

Kish. Mr. Sensenbrenner?

Sensenbrenner. Present.

Kish. Mr. Coble?
Gallegly?

Gallegly. Present.
Kish. Mr. Goodlatte
Lungren?

Lungren. Present.
Kish. Mr. Chabot?
Issa?

Pence?

Forbes?

King?

King. Here.

Present.

PAGE 3

The Judiciary Committee will come to

the chair is authorized to declare

The clerk will call
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Mrs.

Mrs.

Ms.

PAGE

Kish. Mr. Franks?
Gohmert?

Jordan?

Jordan. Here.
Kish. Mr. Poe?
Chaffetz?
Griffinv?

Marino?

Marino. Present.
Kish. Mr. Gowdy?
Ross?

Adams?

Adams. Present.
Kish. Mr. Quayle?
Amodei?

Amodei. Present.
Kish. Mr. Conyers?
Berman?

Nadler?

Nadler. Here.
Kish. Mr. Scott?
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70 Mr. Scott. Here.

71 Ms. Kish. Mr. Watt?

72 Ms. Lofgren?

73 Ms. Jackson Lee?

74 Ms. Waters?

75 Mr. Cohen?

76 Mr. Cohen. Present.

77 Ms. Kish. Mr. Johnson?

78 Mr. Pierluisi?

79 Mr. Pierluisi. Present.

80 Ms. Kish. Mr. Quigley?

81 Mr. Quigley. Present.

82 Ms. Kish. Ms. Chu?

83 Mr. Deutch?

84 Ms. Sanchez?

85 [Pause. ]

86 Chairman Smith. The gentleman from Michigan?
87 Ms. Kish. Mr. Conyers?

88 Mr. Conyers. Present.

89 Chairman Smith. And the gentleman from North

90 Carolina?
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Mr. Coble. Here.

Chairman Smith. The clerk will report.

Ms. Kish. Mr. Chairman, 16 Members responded present.

Chairman Smith. A working quorum is present.

[Pause.]

Chairman Smith. I want to say to Members this is
"Sensenbrenner Day" at the Judiciary Committee. We have
two bills we are going to consider.

The first, H.R. 2572, the Clean Up Government Act of
2011, was introduced by Mr. Sensenbrenner and the gentleman
from Illinois, Mr. Quigley. The second, 1433, the Private
Property Rights Protection Act of 2011, was also introduced
by the gentleman from Wisconsin. Cosponsors are
Representatives Smith, Coble, Goodlatte, Pence, Forbes,
Franks, Griffin, Gowdy, Ross, Waters, and Cohen.

Therefore, both bills are bipartisan products.

And pursuant to notice, I now call up H.R. 2572, the
Clean Up Government Act of 2011, for purposes of markup,
and the clerk will report the bill.

Ms. Kish. H.R. 2572. To amend Title 18 --

Chairman Smith. Without objection, the bill will be
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112 considered as read.

113 [The information follows:]

114
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Chairman Smith. I will recognize myself and then the
ranking member for opening statements, and then the
gentleman from Wisconsin, as well as the gentleman from
Illinois.

When an elected official violates the sacred trust of
their office by turning public service into self service,
Americans' confidence in public servants and the political
process erodes.

The FBI has identified public corruption as a top
criminal priority, noting that, "Public corruption poses a
fundamental threat to our national security and way of
life. It impacts everything from how well our borders are
secured and our neighborhoods are protected to verdicts
handed down in courts, to the quality of our roads,
schools, and other government services. And it takes a
significant toll on our pocketbooks, wasting billions in
tax dollars every year."

Our public corruption laws must ensure that elected
officials who profit illegally from their undisclosed
financial interest or by accepting illegal gratuities are

held accountable. H.R. 2572, the Clean Up Government Act
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of 2011, was introduced by Crime Subcommittee Chairman
Sensenbrenner and Mr. Quigley of Illinois to improve
Federal public corruption statutes. The bill makes common
sense reforms and restores prosecutorial tools that have
been stripped away by various court decisions.

The bill clarifies the definition of "undisclosed
self-dealing" within the honest services fraud statute.
This important change reinstates Congress's intent that
honest services fraud prosecutions not be limited only to
bribery and kickback schemes.

Similar clarifications are made for the terms
"official act" and "official position." The bill also
enhances penalties and expands wiretap predicates. This
bill ensures that our public corruption laws reflect the
seriousness of this conduct and its effect on America's
trust in government.

I support this legislation and encourage my colleagues
to support it as well.

And the gentleman from Michigan, the ranking member of
the Judiciary Committee, Mr. Conyers is recognized.

Mr. Conyers. Good morning, Mr. Chairman and Members.
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I would like to just add a few points. And I must
begin by agreeing with the chairman's summary of the bill
but point out that the National Association of Criminal
Defense Lawyers and others have some reservations that I
will put into the record. But I will go on to suggest that
there is a need to strengthen our laws in regard to public
corruption, and with a few amendments, I think it will work
out pretty well. I commend Jim Sensenbrenner and Mike
Quigley for their concern and detailed work on the bill.

We need to adjust the definition of "official act" in
the bill, which applies to the anti-bribery statute, and
this is to ensure an appropriate range of conduct is
clearly prohibitive. This comes out of the Valdez case,
and we are trying to clarify what constitutes "official
duties."

Next, we should resist calls to sentence levels
without evidence that the current sentence levels are too
low. Now let us be candid here. There is a predisposition
in the legislature to hike sentences. I mean, politically,
that is what normally happens. I have never experienced a

wave of sentiment to reduce the sentencing anywhere.
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So I think we have to be very careful in terms of
saying that we are going to just arbitrarily or even with
great consideration raise sentence levels without evidence
that current sentences are too low.

And then I look forward to the substitute amendment to
be introduced by the gentleman from Wisconsin. I think the
substitute is an important addition.

And finally, we must be careful about eliminating or
increasing RICO provisions. This is a very controversial
problem that we have been dealing with, but I think we
shouldn't expand RICO in this measure. And I would like to
see that very carefully addressed as we move forward.

And so, those are my opening comments, Mr. Chairman,
and I yield back the balance of my time.

Chairman Smith. Thank you, Mr. Conyers.

The gentleman from Wisconsin, the chairman of the
Crime Subcommittee, is recognized.

Mr. Sensenbrenner. Thank you, Mr. Chairman.

Before giving my opening statement, I would like to
bid farewell to the last of the Sensenbrenner hires on the

full committee staff. Our parliamentarian, deputy chief of
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staff, wise counsel on everything that comes before the
committee, Ally Halatei, who is going off to advise the
songwriters on how to protect their intellectual property
rights.

So you have done a great job for me. You have done a
great job for the chairman. I am glad to have hired you,
and I bid you farewell.

Chairman Smith. And I will recognize myself as well.
I was actually waiting until we had more Members present,
but the former chairman beat me to it.

And I, too, want to congratulate Ally Halatei on her
new position, which comes with great responsibility. We
will be able to stay in touch with her because she is going
to be working for the songwriters. But she has just done
such a wonderful job for all of us as parliamentarian, also
as deputy chief of staff, as Mr. Sensenbrenner mentioned.

So, Ally, if you will stand up and take a bow behind
me, that will be --

[Applause.]

Mr. Sensenbrenner. Now reclaiming my time. In July,

the Crime Subcommittee held a hearing to examine gaps in
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our Federal corruption laws that limit their effectiveness
and allow corruption to persist. If elected officials
decide to profit from the trust they hold with their
constituents, then the foundation of our democracy is
weakened. We, as lawmakers, must ensure that prosecutors
and investigators have the tools they need to fully and
effectively address the issue of public corruption.

I, along with my colleague from Illinois, Mr. Quigley,
introduced H.R. 2572, the Clean Up Government Act of 2011,
to strengthen our public corruption laws by restoring some
of the prosecutorial tools that have been eroded by the
courts.

One such erosion was the Supreme Court's decision in
Skilling v. U.S. In Skilling, the court held that Federal
honest service fraud statute does not apply to prosecutions
involving undisclosed self-dealing by a public official,
but instead only to cases that involve traditional bribery
or kickback schemes.

Many instances of public corruption do not involve a
quid pro quo bribery or extortion scenario but, rather,

public officials who exploit their positions and influence
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to obtain benefit from an undisclosed financial interest in
the matter.

The bill addresses the Skilling decision by clarifying
in the criminal code that a scheme or artifice to defraud
includes a scheme or artifice by a public official who
engaged in undisclosed self-dealing. The bill also
clarifies the law with regards to public officials who
receive gratuities simply because of their official
position.

The bill amends the definition of "official act" to
include conduct that falls within the range of official
duties of a public official, not limiting official acts to
just decisions or actions on a matter pending before the
public official.

The bill also enhances other existing Federal statutes
used to fight and deter public corruption, all aimed at
ensuring that public corruption and related offenses are
effectively addressed.

At our hearing in July, the Justice Department
properly summed up the need for this legislation. Our

citizens are entitled to know that their public servants
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are making their official decisions based on the best
interest of citizens who elect them and pay their salaries
and not based on bribes, extortion, or a public official's
own hidden financial interest.

When FBI director Robert Mueller testified before the
committee in March this year, he testified that the FBI
recognizes that fighting public corruption is vital to
preserving our democracy, protecting our borders, securing
our communities. Indeed, public corruption remains our top
criminal priority.

People can differ on how much government is too much
government or how the government should impact their daily
lives. But every citizen expects and deserves an honest
government.

Some argue that votes at the ballot box or an oath of
office are sufficient to hold a public official accountable
to their constituents. Sadly, we have too many examples of
public corruption to know these methods are not sufficient.

Corrupt officials do not broadcast their illegal acts
or make them known to their constituents. Even the most

informed voters are often unaware of ongoing corruption by
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public officials. Robust investigations and prosecutions
are a necessary function to ensure honest government.

H.R. 2572 enjoys support from diverse groups,
including the FBI Agents Association, the National
Taxpayers Union, the Campaign Legal Center, Citizens for
Responsibility and Ethics in Washington, and others. And I
have received a number of letters in support that I would
ask unanimous consent to be included in the record.

Chairman Smith. Without objection.

[The information follows:]
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Mr. Sensenbrenner. There is bipartisan support in
both the House and the Senate for reforming our public
corruption laws. And I would hope that this bipartisan
bill would be one of the things that can be utilized to
tell the American public that we in Congress are doing our
jobs. And I urge its support.

Chairman Smith. Thank you, Mr. Sensenbrenner.

The gentleman from Virginia, Mr. Scott, the ranking
member of the Crime Subcommittee, is recognized.

Mr. Scott. Thank you, Mr. Chairman.

As the chairman of the subcommittee has outlined, the
fight against public corruption is one of the most
important functions of our Federal prosecutors. And as we
consider whether to modify existing laws in this area or
whether to adopt new ones, there are a few concerns that we
need to consider.

First, the bill provides increased penalties for
public corruption offenses. I am concerned that every time
we get alarmed about a problem, the first instinct is to
raise sentences. I am pleased that the substitute

amendment to be offered by the subcommittee chairman scales
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back many of these proposed sentencing increases, and that
is a welcome change.

And also while we may ask the U.S. Sentencing
Commission to review the current sentencing guidelines for
certain offenses and make changes if appropriate, we should
not direct the commission to adjust sentences upward if it
is not warranted. At least we know they will study the
need for sentencing increases before acting, which is more
than Congress usually does when dealing with increasing
maximum sentence levels.

With regard to proposals to expand public corruption
laws, I note that there are numerous statutes on the books
that Federal law enforcement uses to prosecute public
corruption offenses, such as anti-bribery statutes, anti-
gratuity statutes, anti-extortion statutes, and the mail
and wire fraud statutes.

Mail and wire fraud statutes are already extremely
broad and allow Federal prosecutors to pursue public
corruption-related fraud when someone uses the mail or wire
communication to obtain money or property. Expanding these

laws even further raises concerns that we are over-
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criminalizing behavior that is properly investigated by
State authorities.

Now this has been a problem with many well-intentioned
statutes on the books dealing with various issues of
bribery and public corruption. If a statute is too broad,
reasonable people disagree about how the law should be
applied, and sometimes, it can be applied in an overzealous
and unfair way.

The courts are left to sort out the mess, and we are
called upon to clarify the law. In many respects, this is
what brought us here today.

I am pleased that the substitute amendment to be
considered makes a number of changes in response to
concerns raised by Members during the Crime Subcommittee
hearing, and I believe that we can consider the bill in the
spirit of bipartisanship befitting the seriousness of the
issue addressed by the bill and look forward to
consideration of the bill today.

I yield back the balance of my time.

Chairman Smith. Thank you, Mr. Scott.

Before you yield back, would you want to yield to the
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gentleman from Illinois, Mr. Quigley?

Mr. Scott. And I yield to the gentleman from
Illinois.

Mr. Quigley. Thank you, Mr. Chairman.

Thank you for yielding.

I want to thank Mr. Sensenbrenner for his diligence on
this issue and his excellent work on this legislation. It
is true, I am from Illinois and, sadly, no stranger to
corruption.

While the U.S. prosecutor has done an excellent job
ferreting out corruption and prosecuting it successfully,
one could make the argument that hunting for corruption in
Illinois is similar to hunting for a cow. It comes up to
you and moos.

Toward that end, four of our last eight Governors have
gone or will go to prison on corruption charges. Two of
the predecessors who sat in my seat have served or are
about to serve time for corruption. Our last Governor is
facing 15 to 20 years in prison for what prosecutors have
called serious criminal acts that have done enormous damage

to public confidence in Illinois government.
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So, for me, this bill is personal. And for me, the
tools in this bill that will enable us to prosecute corrupt
officials are not simply words on a page, but vital
mechanisms for justice.

In fact, one of the key provisions of this bill that
will empower prosecutors to go after public officials for
using their offices for personal gain was used to prosecute
former Governor George Ryan. It was also used to prosecute
Mr. Blagojevich until the Supreme Court wiped it out in
Skilling v. U.S.

Before Skilling, the honest services fraud statute
addressed two forms of fraud by public officials -- bribes
and kickbacks -- and undisclosed conflicts of interest
resulting in personal financial gain. But the Skilling
decision effectively struck down as constitutionally vague
the undisclosed self-dealing language, leaving the
Department of Justice unable to pursue cases where public
officials conceal conflicts of interest that result in
personal gain.

Let me give you one brief example. Under current law,

if an elected official were to vote for a deal that
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benefited a private company and that private company gave
him a suitcase of cash in return, that action could be
prosecuted. However, if an elected official voted for a
deal that benefitted a company in which he had an
undisclosed financial stake, that action would be
untouchable.

Our bill directly addresses the court's concern about
vagueness by using precise and definitive language that
clearly defines who is allowed to do what. I know there
has been some concern about to whom this bill applies and
whether it should entrap unwitting officials. So I want to
be clear. This provision only applies to elected officials
who knowingly conceal, cover up, or fail to disclose
material information with a specific intent to defraud.

The language 1is carefully crafted to ensure no public
officials are prosecuted for unknowingly violating a rule.
The bill includes a number of other vital tools to fight
public corruption, such as a provision to prevent public
officials from receiving gifts because of their positions
and a provision that makes clear that government officials

who accept private compensation for using the powers their
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jobs afford them may be subject to prosecution.

Public corruption has real, tangible cost, both in
terms of dollars and in terms of depriving the citizens who
elected us of high-quality, efficient services. But in the
final analysis, the real cost of public corruption is the
loss of the public's trust. At these difficult times, it
is hard to lead without the public's trust.

Thank you.

Chairman Smith. Thank you, Mr. Quigley.

The gentleman from Wisconsin is recognized for the
purposes of offering a manager's amendment.

Mr. Sensenbrenner. Mr. Chairman, I have an amendment
in the nature of a substitute at the desk.

Chairman Smith. The clerk will report the amendment.

Ms. Kish. Amendment in the nature of a substitute to
H.R. 2572 --

Chairman Smith. Without objection, the amendment is
considered as read.

[The information follows:]
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Chairman Smith. And the gentleman from Wisconsin is
recognized to explain the manager's amendment.

Mr. Sensenbrenner. Mr. Chairman, the substitute
amendment makes a series of changes to the bill that were
negotiated in a bipartisan fashion with my cosponsor, the
gentleman from Illinois, Mr. Quigley, and with Senators
Leahy and Cornyn, who are sponsors of the Senate companion
to this bill, and with the Justice Department. These
changes take into account a number of comments and
suggestions raised at the hearing on the bill and resolve
several concerns raised by Members on both sides of the
aisle.

It adjusts the bill's penalty enhancement to existing
public corruption statutes and removes the provision that
applies to mail and wire fraud statutes, to fraud involving
licenses and other intangible property. The amendment adds
a knowing requirement to the gratuities statute and a
$1,000 de minimis threshold to gratuities given to someone
because of their official position.

The bill and this amendment do not create traps to

catch the unwary or the innocent, and every change to
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current law is against the background of what is permitted
by law for the proper discharge of official duty by rule or
by rule or regulation. The people who elected us expect
that public officials will be held accountable and that
those who occupy public office will use that office for the
benefit of their constituents and not for personal gain.

We must be serious about restoring prosecutorial tools
to root out public corruption and restoring the public's
faith in their public officials. The bill and the
substitute amendment make sure that this happens.

I yield back.

Chairman Smith. Thank you, Mr. Sensenbrenner.

Are there any amendments to the amendment? The
gentleman from Virginia, Mr. Scott, is recognized.

Mr. Scott. Mr. Chairman, I have an amendment at the
desk.

Chairman Smith. The clerk will report the amendment.

Mr. Scott. Scott Amendment Number 2.

Chairman Smith. And the clerk will report Scott
Amendment Number 2.

Ms. Kish. Amendment to the Sensenbrenner amendment,
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offered by Mr. Scott. Page 4, line --
Chairman Smith. Without objection,
be considered as read.

[The information follows:]

PAGE 26

the amendment will
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Chairman Smith. And the gentleman from Virginia is
recognized to explain his amendment.

Mr. Sensenbrenner. Will the gentleman from Virginia
yield?

Mr. Scott. I yield.

Mr. Sensenbrenner. I believe that this is a good
amendment, and I support it. And in the interest of time,
I don't have a statement, but I will put it in the record.

[The information follows:]
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Mr. Scott. Mr.

my time.

amendment.

PAGE 28

Chairman, I yield back the balance of

Mr. Sensenbrenner. Vote.

Chairman Smith.

All in favor,

The question is on Mr. Scott's

[A chorus of ayes.]

Chairman Smith.

[No response.]

Chairman Smith.

say aye.

Opposed, nay.

In the opinion of the chair, the

majority having voted in favor of the amendment, the

amendment is agreed to.

Are there other amendments?

York, Mr.

first.

Mr. Nadler.

I have two amendments.

Nadler, 1is recognized.

have two amendments.

Chairman Smith.

Ms. Kish.

H.R. 2572,

2,

strike

offered by Mr.

"includes"

Thank you, Mr.

The gentleman from New

Chairman.

But Nadler Number 6.

We will do Nadler Number 6

I don't know how we got to Number 6 since I only

The clerk will report the amendment.

and insert

"means."

Nadler of New York. Page 4,

Amendment to the Sensenbrenner amendment to

line
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Chairman Smith. Without objection,
be considered as read.

[The information follows:]

PAGE 29
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Chairman Smith. And the gentleman from New York is
recognized to explain his amendment.

Mr. Sensenbrenner. Will the gentleman from New York
yield?

Mr. Nadler. I will be happy to yield.

Mr. Sensenbrenner. I incorporate by reference my
words of glowing support to the Scott amendment for this
amendment as well.

Mr. Nadler. Then, Mr. Chairman, reclaiming my time, I
incorporate by reference Mr. Scott's comment, and I yield
back.

Chairman Smith. All in favor of the amendment, say
aye.

[A chorus of ayes.]

Chairman Smith. All opposed, no.

[No response.]

Chairman Smith. In the opinion of the chair, the ayes
have it, and the amendment to the amendment is agreed to.

Are there any other amendments? The gentleman from
New York is recognized for the purpose of offering an

amendment.
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Mr. Nadler. Mr. Chairman, I have an amendment at the

desk, marked Nadler Number 7.

Chairman Smith. The clerk will report Nadler Number

Ms. Kish. Amendment to the Sensenbrenner amendment to

H.R. 2572, offered by Mr. Nadler --
Chairman Smith. Without objection,
be considered as read.

[The information follows:]

the amendment will
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Chairman Smith. And the gentleman from New York is

recognized to explain his amendment.

Mr. Nadler. Thank you, Mr. Chairman.

Mr. Sensenbrenner. Mr. Chairman, will the gentleman

Mr. Nadler. I will be happy to yield.

Mr. Sensenbrenner. Same old song of support. And I

thank the gentleman for yielding.

Mr. Nadler. And I thank the gentleman for supporting

the amendment, and I urge everyone to adopt it.
And I yield back.

Chairman Smith. I don't know that we have ever

witnessed this kind of bipartisan exchange before on the

Judiciary Committee.

Mr. Quigley. Mr. Chairman?

Chairman Smith. The gentleman from Illinois?

Mr. Quigley. I was just curious who was going to
start leading us in "Kumbaya?"

[Laughter.]

Chairman Smith. That could be next. All in favor

the amendment, say aye.

of
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[A chorus of ayes.]
Chairman Smith. Opposed, nay?

[No response.]

PAGE 33

Chairman Smith. A majority having voted in favor of

the amendment, the amendment is agreed to.

Are there any other amendments? The gentleman from

Virginia, Mr. Scott?

Mr. Scott. I have an amendment at the desk, Scott

Number 4.

Chairman Smith. The clerk will report Scott Number 4.

Ms. Kish. Amendment to the Sensenbrenner amendment,

offered by Mr. Scott. Beginning on page 9, line 3, strike

all --
Chairman Smith. Without objection,
be considered as read.

[The information follows:]

the amendment will
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Chairman Smith. And the gentleman from Virginia is

recognized to explain the amendment.

Mr. Scott.

Mr. Chairman, this amendment is an attempt

to rein in a statute that has gotten out of control.

Section 12 of the bill would add three new offenses to the

list of predicate crimes that allow the Government to bring

charges under the RICO statute.

RICO allows the Government to impose sentences up to

20 years per count and gives them expanded forfeiture

authority. RICO also sometimes allows civil charges to be

brought with the possibility of treble damages, and this

powerful statute should not be routinely expanded.

If we are worried about combating public corruption,

it appears that
particularly if
corruption laws
can already use

fraud, and wire

we have all the authority that we need,

we enact the other enhancements of public
in this bill. Furthermore, the Government
RICO against bribery, extortion, mail

fraud.

This law was originally enacted in 1970 with a much

more limited scope. And now there are 25 Federal predicate

crimes that allow the use of RICO, and there is no reason
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to keep expanding the law seemingly based on the
justification that we have expanded it so much, there is no
harm just in adding another predicate, and another and
another and another and so on.

The substitute amendment and other actions we are
taking today, we have tempered a number of provisions of
the bill. I hope we can make this improvement by striking
the section, and I would yield back the balance of my time.

Chairman Smith. The gentleman yields back his time.

Mr. Quigley, this may be the end of the run of
"Kumbaya."

Mr. Quigley. I understand. It was a good run.

Chairman Smith. It was. Good while it lasted.

The gentleman from Wisconsin is recognized.

Mr. Sensenbrenner. Mr. Chairman, I oppose this
amendment. "Kumbaya" is ended.

[Laughter.]

Mr. Sensenbrenner. What the amendment does is it
strikes from the bill the addition of certain crimes as
RICO predicates. The crimes that are added to the list are

very serious offenses that relate to embezzlement or theft
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of public property or records, theft or bribery concerning
programs that receive Federal funds, and major fraud
against the United States.

The RICO Act is a highly effective tool for Federal
law enforcement. It allows prosecutors to include in a
single charge the range of related conduct that is carried
out by a criminal enterprise. Without this, charges might
be split into several cases or barred by statutes of
limitations. This tool is available for other serious
criminal offenses and should be available in public
corruption matters as well.

And let me say once again that if the amendment is
adopted, there will be an exemption from using RICO for
public corruption issues, but not for other issues. And
that means that public corruption prosecutors have a less
wide range of tools to be able to go after those who are
indicted for these types of crimes.

To use the RICO tool, underlying offenses must be
included in the list of predicate offenses, which is what
the bill does. I feel this is necessary if we are to be

serious about fighting public corruption and cleaning up
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government. The bill ensures that these serious offenses
are investigated and prosecuted with the same tools as
other serious crimes that are already RICO predicates.

And I urge opposition to the amendment. Yield the
balance of my time.

Mr. Nadler. Mr. Chairman?

Chairman Smith. Thank you, Mr. Sensenbrenner.

The gentleman from New York, Mr. Nadler?

Mr. Nadler. Mr. Chairman, I am disturbed by the
argument the -- I am disturbed by the argument the
gentleman from Wisconsin makes because it seems to say that
every serious crime should be a RICO predicate. I thought
-- I always thought RICO was designed for certain basic
huge conspiracies for organized crime.

The gentleman says, well, if we don't do this, then
public corruption will be an exception. So my question is,
do we have a general principle for what RICO should be for?
And if we don't, should it be for every single serious
crime, which seems to be what the gentleman is saying.

That we just haven't gotten around to making every serious

crime a RICO offense.
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I think you should need a requirement to be a RICO
predicate to show that you have a problem with major
organized crime that you need to get at the major organized
crime syndicates. Not every theft case or bribery case or
sexual offense case ought to be a RICO crime.

So I would like to hear some sort of principle as to
why this should be a RICO crime and something else
shouldn't. Would the gentleman yield to that? Or rather,
I will yield.

Mr. Sensenbrenner. I am happy to yield. What happens

if there is a public corruption case against multiple city

officials --
Mr. Nadler. Then prosecute them.
Mr. Sensenbrenner. Yes. But if you make it a RICO

offense, then you don't have different fact situations and
different statutes of limitations. And that is the point
of having --

Mr. Nadler. My question, though, is that argument
would hold for every single crime. Should RICO be extended
to every crime? And if it shouldn't --

Mr. Sensenbrenner. If the gentleman would yield
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696 further?

697 Mr. Nadler. Let me just say this. If it shouldn't,
698 what is the principle by which we distinguish those which
699 should be RICO predicates from those which shouldn't? I

700 will yield.

701 Mr. Sensenbrenner. If the gentleman will yield

702 further? No, we shouldn't make every serious crime a

703 potential RICO offense. But I think public corruption is

704 serious enough that we ought to make it included in this
705 bill.

706 Mr. Nadler. So you are saying every really serious
707 crime. My question is, can you give me a definition or a
708 principle which would say what kinds of crimes should be

709 RICO predicates and what kinds shouldn't? Because,

710 otherwise, every time we get something, you say, well, this
711 is a serious matter. Well, yes, it is a serious matter,
712 but does that mean it should be RICO?

713 Mr. Sensenbrenner. If the gentleman will further

714  yield?

715 Mr. Nadler. Yes.

716 Mr. Sensenbrenner. We are not debating amendments to
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the overall RICO statute. The issue here is whether the
RICO statute should be a predicate for public corruption
RICO prosecutions, and I think it should be. And that is
serious enough that we ought to include it.

Mr. Scott. Will the gentleman yield?

Mr. Nadler. I will yield to the gentleman.

Mr. Scott. I would say that the Government can
already use RICO if there is bribery, extortion, mail
fraud, or wire fraud involved. Public corruption is not a
-- is a term that covers a whole lot of stuff.

But if it is bribery, extortion, mail fraud, or wire
fraud, you can use RICO. But if it is some kind of
gratuity or something like that, there is a question of
whether or not it is serious enough to invoke RICO, where
you can get 20 years per count as a violation. So I think
the serious crimes are already included. They can use RICO
if it is a serious case of corruption or not use it on any
of the lesser offenses.

I yield back.

Mr. Lungren. Mr. Chairman?

Mr. Nadler. Again, I will just point out in the
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balance of my time that all the gentleman from Wisconsin
says 1is it is a serious crime.

Now some of this stuff included in here aren't so
serious. As the gentleman from Virginia points out, the
more serious crimes that we are talking about are already
included as RICO predicates. So we are talking about the
less serious things here. ©Not every crime ought to be
RICO.

And aside from the gentleman from Wisconsin
effectively saying, "Well, this strikes me as serious," I
have heard no rationale for why this should be in RICO and
something else shouldn't. Every time we come across
something that says, gee, this is serious. We should add
RICO to it? RICO was supposed to be an extraordinary
remedy, an extraordinary power for criminal syndicates that
you couldn't get at any other way. And maybe we shouldn't
extend statute of limitations for gratuities.

It is hard for me to vote to extend RICO until someone
can tell me what the principle is, where RICO should apply
and where it shouldn't.

And I will yield back.
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Chairman Smith. Okay. The gentleman yields back.
The question is --

Mr. Lungren. Mr. Chairman?

Chairman Smith. Who wishes to --

Mr. Lungren. Over here.

Chairman Smith. The gentleman from California, Mr.
Lungren, 1is recognized.

Mr. Lungren. Mr. Chairman, in 17-plus years in
Congress, I think I have voted with Mr. Sensenbrenner from
Wisconsin 99 percent of the time. This is 1 percent where
I differ with him.

I am concerned about the expansion of RICO where it is
unnecessary. The original concept of RICO was going after
racketeering, organized crime, for which we felt we had to
have serious additional penalties.

I have had experience prosecuting public corruption.

I have put in prison sheriffs that have supported me. I
convicted people on the State level. I convicted people on
the county level. I took that responsibility very
seriously.

At the same time, I have observed that there is a
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balance of power among the three branches of Government,
and I was one of those who was disturbed by the actions of
the Justice Department during the investigation of William
Jefferson. ©Not that I felt that there wasn't evidence
finally to prosecute him, but the manner in which they came
into the House of Representatives and demanded access to
all records in Congressman Jefferson's office.

The Speaker of the House at that time, Denny Hastert,
raised a constitutional question. The position of the
Justice Department was they could determine what was
privileged and what was not, and they said they would have
an FBI agent who would look at everything and decide then
whether the FBI should be able to look at it or not.

Mr. Sensenbrenner. Will the gentleman yield?

Mr. Lungren. In a moment. And at that time, we will
recall that there were leaks from the Justice Department
indicating that Speaker Hastert was the subject of an
investigation. That was immediately withdrawn by the
department, and then another leak came out and said that is
what we always say when someone is not the specific target,

but the general target.
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And then a third leak came out. And then, finally,
the number-two person at the Justice Department was
required to issue a statement to say that Denny Hastert was
not.

Now I don't know who did the leaking, but my reaction
to that was it was a shot across the bow of the Speaker of
the House by the Justice Department that he dared raise a
constitutional question of the balance of powers between
the two branches.

And as a matter of fact, a Federal judge determined
that the position of the House was correct. And it was a
determination by a judicial officer as to what was
privileged and what was not.

Mr. Sensenbrenner. Will the gentleman yield now?

Mr. Lungren. I will in just a moment. The point I am
trying to make is that there is leverage that can be
presented by a Justice Department against the House of
Representatives or the Senate, which is supposed to be the
oversight body of that element of the Government. And I am
very concerned about giving them such power that they can

leverage it.
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Now I am not trying to question the integrity of most
members of the Justice Department. But no one has ever
come forward to say who it was that was involved in those
leaks that were directed at the Speaker of the House of
Representatives. And so, I would require a high level of
proof as to why we need to include RICO in this statute.

As was mentioned, if there were certain underlying
actions, they already are included in RICO. But to make it
a general proposition which allows the Justice Department
in many ways then to leverage accusations against a Member
of Congress, who might be one who wishes to limit their
powers, I think is somewhat dangerous.

So I would be happy to yield to the gentleman from
Wisconsin.

Mr. Sensenbrenner. First of all, I ask unanimous
consent the gentleman be given 2 additional minutes.

Chairman Smith. Without objection, the gentleman is
yielded an additional 2 minutes.

Mr. Sensenbrenner. Refreshing the memory of my friend
from California, at the time of the Jefferson raid, I was

chairman of the committee, and I criticized the Justice
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Department for --

Mr. Lungren. Absolutely.

Mr. Sensenbrenner. -- a constitutional violation and
for ignoring the Federal Rules of Criminal Procedure, for
which I got a lot of criticism by talk shows, more on the
conservative, but not exclusively on the conservative side.

The Federal judge who signed the warrant, of course,
sided with the FBI. This was appealed to the D.C. Circuit,
and the D.C. Circuit ruled that there was a constitutional
separation of power, which vindicated the position that I
took and others took relative to the Justice Department
overstepping its bounds.

I share the gentleman from California's criticism that
we never know who leaked this to the news media. That was
uncalled for. And believe me, the Attorney General at the
time should have fired whoever did that because the Justice
Department should not be attempting to put political
pressure on Members of Congress who step up and support our
Constitution.

Now, that being said, we have got -- we are talking

about RICO here, and we are talking about when RICO is
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appropriate. I believe it is appropriate for serious
crimes that inherently involve conspiracies, and public
corruption cases typically involve conspiracies among
multiple parties seeking a corrupt outcome.

Indeed, organized crime can obtain a privileged
position by bribing corrupt officials, and applying RICO to
public officials who are recipients of illegal benefits
from people seeking private gain at the expense of the
public is at the heart of what RICO was originally intended
to combat. And that is why I believe that the gentleman
from California should reduce his 1 percent disagreement to
0.5 percent and support -- or oppose the amendment.

Mr. Lungren. I appreciate the gentleman's comments.

I still have not been able to determine when we ought not
to apply RICO in a serious criminal offense. And my
judgment is that we ought not to extend it in all
circumstances, and we obviously have a disagreement on
that.

Chairman Smith. The gentleman's time has expired.

Mr. Watt. Would the gentleman yield?

Chairman Smith. The gentleman from North Carolina,
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Mr. Watt, is recognized.

Mr. Watt. I was just going to extend this
conversation with the gentleman. Are there circumstances
other than bribery, extortion, mail fraud, or wire fraud
that are already covered by RICO? I don't know.

I am kind of like Mr. Nadler. I don't know what else
Mr. Sensenbrenner would be thinking that a public official
should -- describe the circumstances, I guess, is the
question I am asking. What are the other serious offenses
other than bribery, extortion, mail fraud, and wire fraud
that would justify this? I don't understand that.

I will yield to Mr. Sensenbrenner. Maybe he can --

Mr. Sensenbrenner. If the gentleman will yield, there
are four other types of public corruption offenses which
are RICO predicates, and what is wrong with adding a fifth
one? That is what the bill does.

Mr. Watt. Well, what is wrong with it is it doesn't
make any sense to do it. As several people on the
committee have pointed out, you have got all the serious
offenses already covered under the RICO statute -- bribery,

extortion, mail fraud, wire fraud. What is the purpose for
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which we are extending this?

That is the question I think Mr. Lungren, Mr. Scott,
Mr. Nadler, and now I am raising. I don't know —-- Mr.
Conyers, people are raising their hands.

Mr. Sensenbrenner. If the gentleman will yield
further? The more commonly --

Mr. Conyers. Would the gentleman yield?

Mr. Watt. I am happy to yield to the ranking member.

Mr. Conyers. We have expanded RICO since it was
enacted in 1970 25 -- more than 25 predicate offenses have
been included. So I think that it is an error for us to
now, in this amendment, add three additional new offenses -
- theft of public money, theft relating to programs
receiving Federal funds, and major fraud against the United
States, all of which are more than adequately covered in
the criminal statutes in the Federal code.

So I join you, Mr. Scott, Mr. Nadler, the gentleman
from California, in realizing that we are doing a
disservice to the RICO law by continually adding on
predicate offenses of which there are more than 25 at the

current time.
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Mr. Sensenbrenner. If the gentleman from North
Carolina would yield?

Mr. Watt. I Jjust want to say that -- reclaiming my
time, if it is all right? Did you want me to yield to you?

Mr. Sensenbrenner. The gentleman from North Carolina

Mr. Watt. I am happy to yield to the gentleman.

Mr. Sensenbrenner. The most commonly used bribery
statute, which is Section 666, is not currently a RICO
predicate. This bill makes it a RICO predicate. And
Section 666 involves theft or bribery concerning programs
receiving Federal funds.

Now if there is --

Mr. Watt. If bribery is covered, why is that not
covered?

Mr. Sensenbrenner. Well, because it is a separate
section of the criminal code, separate section of the
criminal code. It is not covered. I think this plugs a
loophole in where the RICO statute applies.

Mr. Nadler. Would the gentleman yield?

Mr. Watt. Let me yield to Mr. Conyers and then to Mr.
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Nadler. Maybe we --

Mr. Conyers. All I want to point out is that the
gentleman from Wisconsin is adding yet another offense, all
of which are more than thoroughly covered. There are no
loopholes to be covered in this discussion.

Mr. Watt. Mr. Nadler?

Mr. Nadler. Thank you.

Maybe -- I haven't studied the issue, but maybe
Section 666 ought to be made a RICO predicate. But what
you are doing here is broader than that.

I don't think we have properly looked at what should
qualify as a RICO predicate. Frankly, I think that we
should be willing to pass Mr. Scott's amendment, don't add
anything in this bill as a RICO predicate, and maybe ask
the Subcommittee on Crime to take a look at RICO and saying
should we add or subtract RICO predicates and have a
principle.

Since we have added them one by one 25 times, yes, why
not a 26th and 27th? But we should have a general
principle that says this is the kind of thing to which RICO

appropriately applies and this is the kind of thing to
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969 which it doesn't.

970 And I would hope that we could just not deal with that
971 in this bill now and ask the subcommittee to take a

972 thorough look and maybe hold hearings and say, all right,
973 let us update RICO. Let us subtract predicates, let us add
974 predicates, whatever seems appropriate. And let us have a
975 bill on that to deal with that really separate subject

976 adequately, instead of just throwing in a few extra crimes

977 without really considering them in this bill.

978 Mr. Conyers. Mr. Watt?
979 Chairman Smith. The gentleman's time has expired.
980 Mr. Watt. I ask unanimous consent for 1 additional

981 minute.

982 Chairman Smith. The gentleman is recognized for an
983 additional minute without objection.

984 Mr. Watt. I yield to --

985 Mr. Conyers. What I would like to see is that the
986 chairman of the Subcommittee on Crime and the ranking

987 member hold a hearing on RICO, that we withdraw --
988 Mr. Sensenbrenner. Will the gentleman yield?

989 Mr. Conyers. That we withdraw this amendment and
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examine RICO --

Mr. Nadler. You mean withdraw the provision from the
bill. Pass the amendment and then --

Mr. Conyers. No. I want to withdraw -- I would like
the gentleman to withdraw this amendment on the agreement
that we would then hold hearings --

Mr. Watt. Reclaiming my time, I couldn't support that
because that means the bill goes forward with these
additional things, which the consensus of the committee
seems to be we ought to drop that provision from the bill,
which is what Mr. Scott's amendment does.

Mr. Sensenbrenner. Will the gentleman from Michigan
yield?

Mr. Watt. It is my time, and I will yield to the

gentleman. I will yield to Mr. Sensenbrenner.
Mr. Sensenbrenner. I am very happy to have a hearing
on RICO. If the gentleman from Michigan is proposing a

deal, I accept.
Mr. Nadler. No, wait. Which deal?
Mr. Watt. Well, the deal is -- the deal is to pass

Mr. Scott's amendment and then hold a hearing.
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1011 [Laughter.]
1012 Mr. Watt. And then have a hearing, I mean, I accept
1013 that deal, too. I ask unanimous consent for 1 additional

1014 minute since I had to yield all of my time --
1015 Chairman Smith. Without objection, the gentleman from

1016 North Carolina is recognized --

1017 Mr. Watt. So I could express myself on this a little
1018 bit.

1019 Chairman Smith. The gentleman from North Carolina is
1020 recognized for an additional minute.

1021 Mr. Watt. I mean, the one thing I usually take

1022 particular note of in criminal matters is the advice of
1023 people who have been out there. So I always sit up very
1024 carefully and listen to what Mr. Lungren says on criminal

1025 matters because I know he has been out there in the middle

1026 of this.

1027 I think most of us in the political context have been
1028 in the middle of politics, and we know what standing up in
1029 front of the public and beating ourselves on the chest and
1030 saying we are hard on crime is all about. We understand

1031 that thoroughly.
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But if a prosecutor is saying to me this is not a good
idea, I have got to believe it is not a good idea. And I
just -- you know, I don't follow criminal law as closely as
I used to, but I just -- I have some serious reservations
about including additional categories of things under RICO.

And I know, as Mr. Lungren has pointed out, that with
respect to public officials, they can be used abusively
because I have had that experience myself, not with RICO,
but in a public context being charged with something, had
your reputation drug through the mud. And then everybody
said, "Oh, yes, well, it was a mistake in the first place.
You didn't do anything wrong."

So let us get beyond the politics of this and deal
with the substance of it. I think substantively this is a
bad idea.

I yield back.

Chairman Smith. The gentleman's time has expired.

Mr. Gohmert. Mr. Chairman?

Chairman Smith. Are there other Members who wish to
be recognized?

Ms. Waters. Mr. Chairman?
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Chairman Smith. The gentleman from Texas, Mr.
Gohmert, is recognized.

Mr. Gohmert. Thank you, Mr. Chairman.

I applaud the efforts at cleaning up government, but
having sat through hearings regarding over-criminalization
and seeing the damage that has been done to honest, decent
people who have been thrown down by EPA SWAT teams and
handcuffed or handcuffed to their kitchen chair,
embarrassed in front of their family. One guy had had a
stroke. He has never been the same since. We have got to
really be careful in our effort to truly clean up, as I
know the chairman wants to, corruption in government.

But I have asked this question before, and I am still
concerned about the potential answer. If you have a
Justice Department that just doesn't like somebody and
wants to go after them.

Benefits, for example, to a Member of Congress based
on an official act. We all know an official act is voting.
Suppose people here on this committee vote to keep the
current tax structure, which allows charitable

contributions to be deductible, and a Member deducts
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charitable contributions. By voting to continue charitable
contributions as deductible, you have truly benefited
yourself. You are going to save money on your next tax
return as a result of the vote. I like charitable

contributions being deductible.

On the other hand, we have a Justice -- there are
people in the Justice Department who say they think -- and
fortunately, this hasn't carried the day yet -- that if

somebody makes a contribution and they are about an issue
that you also support, and you vote as that contributor
wants you to, then they can just presume there is a
connection and come after you.

When we all know -- I mean, there have been people we
know from history that have taken bribes to vote certain
ways or do certain acts. But in reality, people contribute
to you because they believe you think like they do for the
most part. That might open up people to prosecution, and I
am very concerned about making it easier for a rogue
prosecutor to just go after and harass someone on either
side of the aisle, anybody in Congress, because the law

ends up being broad enough that you can actually show there
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1095 was a benefit like charitable contributions being

1096 deductible and they have benefitted, because I would.

1097 I yield to Mr. Conyers.

1098 Mr. Conyers. Yes, thank you very much.

1099 Could I plead with my colleagues to support the Scott
1100 amendment and then have the agreement that RICO be examined
1101 as soon as we can by the Crime Subcommittee so that we can
1102 -- we are bringing RICO in here when I think it is

1103 unnecessary. And that is why I think the Scott amendment
1104 is important.

1105 But I equally think that we need as a subcommittee
1106 reviewing the RICO statute enacted in 1970 that has been
1107 modified more than 25 times on issues, and they keep piling
1108 up. And I think that is what Judge Gohmert was

1109 referencing.

1110 Mr. Gohmert. I do want to be careful with the

1111 expansion of RICO. We have seen pro-life groups have RICO
1112 used against them when it was never intended for something
1113 like that. But I --

1114 Mr. Watt. Would the gentleman yield?

1115 Mr. Gohmert. Yes, I yield to my friend.
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Mr. Watt. Now we have a distinguished judge and a
distinguished former prosecutor taking that position.

Mr. Gohmert. Well, I am not sure --

Mr. Watt. Whenever I hear a judge and a prosecutor
saying they don't want to expand criminal law, that is a
good sign that it shouldn't be expanded.

Mr. Gohmert. Well, reclaiming my time, I am not sure
you would get agreement on the "distinguished" part of that
judge, but --

[Laughter.]

Mr. Gohmert. But I do appreciate the recognition.

Ms. Waters. Mr. Chairman?

Mr. Gohmert. Thank you. And with that, I yield back.

Ms. Waters. Mr. Chairman? Mr. Chairman?

Chairman Smith. Thank you, Mr. Gohmert.

The gentlewoman from California, Ms. Waters, is
recognized.

Ms. Waters. I yield to the gentleman from New York.

Mr. Nadler. I thank the distinguished gentlelady for
yielding.

I would follow up, the discussion on this bill has
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been, prior to today and properly should be, about dealing
with the consequences of several Supreme Court decisions
narrowing definitions of how you prosecute public
corruption, and the bill is intended to deal with that in
several ways and does.

But you also throw into the bill a completely separate
RICO thing that has nothing to do with most of the
discussion on the bill. And maybe some part of that RICO
expansion is justified. Maybe Section 666 that Mr.
Sensenbrenner mentioned. And maybe not. I don't know. I
haven't studied it.

But neither has anybody else. We really haven't
studied whether and haven't had a discussion or debate
really until this morning as to why RICO should apply to
these things or maybe to some of these things, but not to
all of them that we are applying.

And so, I support Mr. Scott's amendment, and I urge
that we pass it. To say this is not the proper venue while
we are discussing overturning a few Supreme Court decisions
that narrowed what we can prosecute as public corruption

and correcting that to the extent that we think proper,
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which is what this bill does, we should separately take a
look at the RICO statute and see should we apply it here or
to some of these things here. Should we apply it
elsewhere?

And we should take a basic look. Maybe we should
unapply it where it is applied. I mean, no one has
apparently taken a whole look at it in many, many years.

We just keep adding things to it. There ought to be a
general articulable principle of what should be under RICO,
not simply, well, it is a serious crime.

Yes, there should be serious crimes under RICO. There
should be serious crimes not under RICO. There ought to be
some general principle of what you apply RICO to, what was
RICO intended to do. And I think the Crime Subcommittee
ought to hold a hearing or hearings on that and take a look
at the RICO statute, including this.

But this bill is not the proper place to do this
because we haven't had a really detailed discussion as to
whether RICO should apply here or whether it should apply
to some of what it is being applied to here and not others.

So I urge people to support the Scott amendment and then
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let us take it up.

And I will yield to the gentleman.

Mr. Lungren. I just wondered whether we wanted to
renumber Section 666? Some people might.

[Laughter.]

Mr. Nadler. We will call it 777. Or maybe 999.

[Laughter.]
Mr. Lungren. 999 has seen its day.
Mr. Nadler. Hopefully. In any event -- in any event,

so I urge people to vote for this amendment and then let us
take a hard look at the RICO statute, period.

So I thank the gentlelady for yielding.

Chairman Smith. Does the gentlewoman from California
yield back her time? Does the gentlewoman from California
yield back her time?

Ms. Waters. Yield back the balance of my time.
Chairman Smith. Okay. The chair would like to
proceed with a vote on this amendment. The question is on

the amendment. All in favor, say aye.

[A chorus of ayes.]

Chairman Smith. All opposed, no.
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1200 [A chorus of nays.]

1201 Chairman Smith. In the opinion of the chair, the ayes
1202 have it, and the amendment is agreed to.

1203 [Pause. ]

1204 Mr. Scott. Mr. Chairman?

1205 Chairman Smith. Are there any other amendments?

1206 Mr. Scott. Mr. Chairman?

1207 Chairman Smith. The gentleman from Virginia, Mr.

1208 Scott?

1209 Mr. Scott. I have an amendment at the desk.

1210 Amendment 5.

1211 Chairman Smith. The clerk will report Scott Amendment
1212 5.
1213 Ms. Kish. Amendment to the Sensenbrenner amendment,

1214 offered by Mr. Scott. Page 3, strike lines 12 through --

1215 Chairman Smith. Without objection, the amendment is
1216 considered as read.
1217 [The information follows:]

1218
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Chairman Smith. And the gentleman is recognized to
explain his amendment.

Mr. Scott. Mr. Chairman, this amendment would strike
Section 6, which expands Federal statute governing theft of
Federal funds and property to include theft of District of
Columbia funds and property. It is unnecessary because it
is redundant to existing Federal and District of Columbia
laws.

Existing Federal law already prohibits theft of funds
from Federal programs by employees of State and local
governments, as well as the theft of Federal funds under
the control or supervision of the Federal Government by
employees of State and local governments. Existing
District of Columbia law already prohibits theft of
District of Columbia funds and property and is, in fact,
similar to the statute at issue here.

Section 6 violates the District of Columbia's right to
self-governance by applying a Federal law only to the
District of Columbia, not any other State, not any other
local government. District of Columbia elected officials

should make District of Columbia law, not Members of
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Congress, who are unaccountable to the District of Columbia
voters.

Now if Members of Congress have concerns with the
District of Columbia law, they should at least first raise
them with the representative from the District of Columbia,
Eleanor Holmes Norton, and other elected leaders and give
them an opportunity to consider the Members' concerns.

Now I understand that the Department of Justice does
not oppose removing Section 6 from the bill, and I hope our
colleagues on the other side will accept this amendment.

I yield back.

Chairman Smith. The gentleman from Wisconsin is
recognized.

Mr. Sensenbrenner. Mr. Chairman, I rise in opposition
to the amendment.

Chairman Smith. The gentleman is recognized for 5
minutes.

Mr. Sensenbrenner. Mr. Chairman, the District of
Columbia receives hundreds of millions of dollars from the
Federal Government each year. Under current law, however,

theft of D.C. funds cannot be prosecuted in Federal court.
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This leaves only local statutes, which are not key to the
U.S. sentencing guidelines and which are prosecuted in
local D.C. courts.

There is a strong Federal interest in the integrity of
D.C. funds, given the amount of money Congress allocates to
the District each year. So these cases should be brought
in Federal court.

Amending the Federal theft statute to bring within its
purview the D.C. government and its agencies also makes
sense in view of the overall statutory scheme. D.C.
government employees are already covered by the Federal
bribery and conflict of interest statutes. They ought to
be covered by this bill.

The District has no qualms about the Justice
Department handling the bulk of its criminal prosecutions,
both in local and Federal courts, nor any objection to the
Federal Parole Commission overseeing its prisoners. As a
Federal city that receives congressional appropriations, it
is fitting that fraud of those funds to be prosecuted to
the fullest extent of the Federal law.

And I would address this comment to my friends on the
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other side of the aisle. If they are prosecuted as
violations of D.C. law, the Federal sentencing guidelines
do not apply.

By adopting the Scott amendment, it will continue to
make the Federal sentencing guidelines not apply. By
defeating the Scott amendment, it will allow the Federal
sentencing guidelines to apply to prosecutions that take
place in Federal court.

I urge opposition to the amendment.

Mr. Nadler. Mr. Chairman?

Chairman Smith. Thank you, Mr. Sensenbrenner.

The gentleman from New York, Mr. Nadler?

Mr. Nadler. Would the gentleman from Wisconsin yield
for a question?

Mr. Sensenbrenner. Certainly.

Mr. Nadler. Can the theft of New Jersey funds be
prosecuted in Federal court?

Mr. Sensenbrenner. If they are Federal funds, yes.

Mr. Nadler. Then why do we need this for the District
of Columbia? Because the law with respect to theft of

District of Columbia funds ought to be the same as the law
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with respect to New Jersey or Michigan or New York funds.
The gentleman from Virginia is saying let us not pick out
the District of Columbia in a way that we would not someone
else.

So, if New Jersey funds, to the extent they were
Federal funds, can be prosecuted, then Federal funds can be
prosecuted --

Mr. Sensenbrenner. Well, if the gentleman would yield
further?

Mr. Nadler. Yes.

Mr. Sensenbrenner. The District of Columbia
constitutionally is a Federal enclave, and that is why
there are laws that treat the District of Columbia
differently from the States.

Mr. Nadler. Reclaiming my time. Reclaiming my time,
I understand that. But I think the principle ought to be
in line with the Home Rule legislation that Congress passed
several decades ago, that we should not distinguish them
from the States, except where it is absolutely essential to
do so for some reason. There is no particular reason to do

that.
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If there are Federal funds involved -- and yes, the
Federal Government gives the District of Columbia funds.
The Federal Government gives the State of New Jersey or
Michigan or anybody else funds. If they are Federal funds,
they ought to be prosecutable in Federal court --

Mr. Sensenbrenner. Will the gentleman yield further?

Mr. Nadler. Not yet. To the same extent as they
would in some State. And if they are local funds, they
should be prosecutable or not to the same extent as they
would be in some State. We shouldn't have a special law,
and therefore -- for the District of Columbia that is not
equally applicable to other -- to States. And therefore, I
support the gentleman's amendment.

And I yield to the gentleman from Wisconsin.

Mr. Sensenbrenner. Well, you know, again, D.C. gets a
specific appropriation of Federal funds that no other
entity of State and local government receives simply
because the District of Columbia is a Federal enclave. And
in my opinion, that is why this law should apply, because
D.C. is special.

Mr. Nadler. Reclaiming my time. I understand the
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logic. And if this amendment simply said that Federal
funds should be prosecutable federally, I would agree with
it. I don't know that it is necessary under current law,
but I would agree with it.

But D.C. also raises funds through local taxes, as
does any State. And those funds should be treated the same
in law as funds that any other State. 1If we prosecuted
theft of New Jersey funds that are raised locally
federally, then we should do the same for Washington, D.C.
But if we don't prosecute that, then we shouldn't.

Mr. Scott. Would the gentleman from New York yield?

Mr. Nadler. I yield to the gentleman.

Mr. Scott. Mr. Chairman, I would like to withdraw the
amendment. I hope we can work with the majority to address
the concerns about special adverse treatment for
Washington, D.C. We have already begun discussions with
our Senate colleagues to protect the District's Home Rule,
and I would hope that we could continue the discussion
without -- and I will just withdraw the amendment.

Chairman Smith. Thank you, Mr. Scott.

Without objection, the amendment is withdrawn.
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Mr. Lungren. Mr. Chairman? Mr. Chairman?

Chairman Smith. The question is on the manager's
amendment.

Mr. Lungren. Mr. Chairman?

Chairman Smith. The gentleman from California, Mr.

Lungren?

Mr. Lungren. I seek to strike the requisite number of
words.

Chairman Smith. The gentleman is recognized for 5
minutes.

Mr. Lungren. Mr. Chairman, I am sorry I haven't had a
chance to speak with the chairman of the subcommittee on
this beforehand. But I have been engaged in some other
things and not been able to concentrate on this until
recently.

But I am concerned about the changes in Section 7 of
the manager's amendment concerning the crime of illegal
gratuities. In overturning the U.S. Supreme Court decision
United States v. Sun-Diamond, we are accepting the idea
that the force of the criminal law can be brought against a

public official without any connection to "any official act
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performed”" in relation to receiving something of value.

At least the way I read it right now, we are about to
adopt language that gratuities given to a public official
because of that official or person's official position can
give rise to the prosecution under the statute. 1In other
words, mere status as a public official without an official
act, as defined in Section 201 (a) (3), will provide the
Department of Justice with the authority to bring a
prosecution under the illegal gratuity statute.

Mr. Sensenbrenner. Will the gentleman yield?

Mr. Lungren. I will in a moment. In oral argument in
the Sun-Diamond case, the Department of Justice made clear
what it sought to achieve by avoiding the requirement of
demonstrating an official act to prove a violation of the
illegal gratuity statute.

Justice Scalia described it this way. He said the
United States maintained at oral argument that a group of
farmers would violate Section 201 (a) by providing a
complimentary lunch for the Secretary of Agriculture in
connection with his speech to farmers concerning various

matters of department policy so long as the Secretary had
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before him or had in prospect matters affecting the
farmers.

The consequences of such an approach to the criminal
law are, at least by my view, quite serious. Justice
Scalia pointed this out. The Secretary of Agriculture
always has before him or in prospect matters that affect
farmers. Therefore, the Department of Justice was arguing,
because that is the case, if he were to accept a
complimentary lunch, that would be, per se, a violation of
the Federal law, requiring criminal sanctions. This is the
kind of dilemma that occurs when there is no requirement of
the performance of an official act in order to violate the
statute.

Now I understand the gentleman has in his manager's
amendment sought to narrow this somewhat by including
language which would create a de minimis requirement of
$1,000 and then language concerning "rule or regulation"
that presumably would refer to the ethics rules of this
body and a knowledge requirement. Nonetheless, I am
somewhat concerned about this and would like to engage with

the chairman on this issue.
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Let me put it this way. I realize you have these
limiting factors in the bill -- $1,000, follow the rules,
et cetera. But the underlying substance is to say that if
you accept something because of your official position,
that is somehow illegal and could lead to criminal
sanctions.

The fact of the matter is people do invite us to
things because of our official position. You go to a
luncheon for a charitable organization, and they like the
fact that the Attorney General is there, the Member of
Congress is there, the Mayor is there. Would you be
invited if you weren't in those positions? Probably you
wouldn't be invited.

But we understand that that gives a certain
credibility to the organization, so to speak. Or it allows
other people to pay attention to the organization. I don't
think there is anything wrong with that. And I think we
ought to at least seriously consider whether we want to
establish as a matter of law that because you receive a
benefit --

Mr. Sensenbrenner. Would the gentleman yield?
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Mr. Lungren. -- as such a lunch or something like
that merely because you are an official, that that is, in
and of itself, inappropriate, illegal, and in some cases if
it crossed a particular threshold, criminal.

Mr. Sensenbrenner. Would the gentleman yield?

Mr. Lungren. Yes.

Mr. Sensenbrenner. In terms of the matter of criminal
law, what the manager's amendment does is that, yes, it
does reinstate the illegal gratuities law based upon one's
status, being a Member of Congress or an alderperson or
something like that. But there are three restrictions on
it.

One is the $1,000 threshold. I don't know where your
charitable organization eats, but I don't think the meal
that you get would be $1,000.

Mr. Lungren. Okay, but reclaiming my time for just a

moment.
Mr. Sensenbrenner. You would have to knowingly --
Mr. Lungren. Reclaiming my time for just a moment.
Mr. Sensenbrenner. Yes.

Mr. Lungren. We established this as a principle. We



1471

1472

1473

1474

1475

1476

1477

1478

1479

1480

1481

1482

1483

1484

1485

1486

1487

1488

1489

1490

1491

HJU335000 PAGE 76

have a limiting factor of $1,000. Successive Congresses
could bring that down -- $250, $100, or something -- based
on the argument that there is a general --

Mr. Sensenbrenner. If the gentleman will yield to me
again?

Mr. Lungren. Wait a second. Based on the general

principle --
Mr. Sensenbrenner. I want to answer you before you
reclaim your time. The third thing is that they are not

allowed by law, rule, or regulation. Now we are subject to
the House ethics rules, you know, which talk about eating,

drinking, and being merry, and significantly restricted on

that. And it is less than the $1,000.

But we could be sanctioned by the Ethics Committee for
violating the rule and not be subject to criminal
prosecution unless the gratuity is more than $1,000 and you
didn't -- or you knowingly took it.

Chairman Smith. The gentleman's time has expired.

Mr. Lungren. If I may ask for 2 additional minutes?

Chairman Smith. Without objection, the gentleman is

recognized for an additional --
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Mr. Lungren. I understand what the --

Chairman Smith. Just a minute. The gentleman is
recognized for an additional 2 minutes.

Mr. Lungren. Thank you very much.

I understand what the chairman is saying. It is just
a concern I have that once we establish this as a principle
of law, or reinstate it as a principle of law, that a mere
requirement that it is your official position rather than
you exercise an official act is what bothers me.

I realize the gentleman has done a very good job of
putting three limiting mechanisms in there. But I think
Justice Scalia kind of pointed out the problem with that as
a principle and the problem when you have a Justice
Department which then can utilize it.

And look, I appreciate the fact you have limitations.
I do not disagree with that. It is just I just wonder if
we ought not to look at the question of establishing as a
principle of law that there is something necessarily wrong
with an organization or an individual in a sense basking in
the same sort of recognition as is given to an individual

because they happen to be in a --
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Mr. Nadler. Would the gentleman yield?

Mr. Lungren. I would be happy to yield. And maybe
you have that same problem?

Mr. Nadler. I am enlightened by the comments of the
gentleman, and I am getting more and more disturbed. I
told the chairman I had only two problems with the bill,
but now I am having more problems with the bill.

I am asking under this section, if the chairman of the
Judiciary Committee were invited to address the Federalist
Society meeting in Los Angeles, and they said they would
pay his airfare back and forth and that exceeded $1,000,
would that be a crime?

Mr. Lungren. I would be happy to yield to the
gentleman from Wisconsin.

Mr. Sensenbrenner. Yes. The answer 1s no because it
would be in compliance with the House rules. And
everything as it applies to Members of Congress is governed
by the House rules.

Mr. Nadler. And the House rules permit --

Mr. Sensenbrenner. Yes.

Mr. Nadler. -- accepting airfares to go address
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groups?
Mr. Sensenbrenner. Yes.
Chairman Smith. The gentleman's time has expired.
The question is on the manager's amendment. Those in

favor, say aye.

[A chorus of ayes.]

Mr. Nadler. Mr. Chairman?

Chairman Smith. Opposed, no.

[A chorus of nays.]

Chairman Smith. In the opinion of the chair, the ayes
have it, and the amendment is agreed to. A roll call vote
has been --

Mr. Nadler. What was that? What amendment was that?

Mr. Lungren. Well, that was on the manager's
amendment. Right?

Chairman Smith. A reporting quorum being present, the
question is on reporting the bill, as amended, favorably to
the House. Those in favor, say aye.

[A chorus of ayes.]

Chairman Smith. Opposed, no.

[A chorus of nays.]
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1555 Chairman Smith. In the opinion of the chair, the ayes
1556 have it. The bill, as amended, is reported favorably --
1557 Mr. Sensenbrenner. Mr. Chairman, may we have a roll
1558 callz

1559 Chairman Smith. A roll call vote has been requested.

1560 The clerk will report.

1561 Ms. Kish. Mr. Smith?

1562 Chairman Smith. Aye.

1563 Ms. Kish. Mr. Smith votes aye.
1564 Mr. Sensenbrenner?

1565 Mr. Sensenbrenner. Aye.

1566 Ms. Kish. Mr. Sensenbrenner votes aye.
1567 Mr. Coble?

1568 [No response.]

1569 Ms. Kish. Mr. Gallegly?

1570 [No response.]

1571 Ms. Kish. Mr. Goodlatte?

1572 [No response.]

1573 Ms. Kish. Mr. Lungren?

1574 Mr. Lungren. Aye.

1575 Ms. Kish. Mr. Lungren votes aye.
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Chabot?

Chabot. Aye.

Kish. Mr. Chabot votes aye.
Issa?

response. ]

Kish. Mr. Pence?

response. ]

Kish. Mr. Forbes?
response. ]

Kish. Mr. King?

King. Aye.

Kish. Mr. King votes aye.
Franks?

Franks. Aye.

Kish. Mr. Franks votes aye.
Gohmert?

Gohmert. Aye.

Kish. Mr. Gohmert votes aye.
Jordan?

Jordan. Aye.

Kish. Mr. Jordan votes aye.
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Mrs.
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PAGE

Poe?

response. ]

Kish. Mr. Chaffetz?
response. ]

Kish. Mr. Griffinv?
response. ]

Kish. Mr. Marino?

Marino. Aye.

Kish. Mr. Marino votes aye.
Gowdy?

Gowdy. Yes.

Kish. Mr. Gowdy votes yes.
Ross?

Ross. Aye.

Kish. Mr. Ross votes aye.
Adams?

Adams. Aye.

Kish. Mrs. Adams votes aye.
Quayle?

Quayle. Aye.

Kish. Mr. Quayle votes aye.
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Amodei?

Amodei. Aye.

Kish. Mr. Amodei votes aye.
Conyers?

Conyers. Aye.

Kish. Mr. Conyers votes aye.
Berman?

response. ]

Kish. Mr. Nadler?

Nadler. Aye.

Kish. Mr. Nadler votes aye.
Scott?

Scott. Aye.

Kish. Mr. Scott votes aye.
Watt?

Watt. Aye.

Kish. Mr. Watt votes aye.
Lofgren?

response. ]

Kish. Ms. Jackson Lee?

response. ]

83



1639

1640

1641

1642

1643

1644

1645

1646

1647

1648

1649

1650

1651

1652

1653

1654

1655

1656

1657

1658

1659

HJU335000

PAGE

Kish. Ms. Waters?
Waters. Aye.
Kish. Ms. Waters votes aye.

Cohen?

Cohen. Aye.

Kish. Mr. Cohen votes aye.
Johnson?

response. ]

Kish. Mr. Pierluisi?

Pierluisi. Aye.
Kish. Mr. Pierluisi votes aye.

Quigley?

Quigley. Aye.

Kish. Mr. Quigley votes aye.
Chu?

Chu. Aye.

Kish. Ms. Chu votes aye.
Deutch?

Deutch. Aye.
Kish. Mr. Deutch votes aye.

Sanchez?

84
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1660 Ms. Sanchez. Aye.
1661 Ms. Kish. Ms. Sanchez votes aye.
1662 Chairman Smith. The gentleman from California, Mr.

1663 Gallegly?

1664 Mr. Gallegly. Aye.

1665 Ms. Kish. Mr. Gallegly votes aye.

1666 Chairman Smith. The gentleman from Texas, Mr. Poe?
1667 Mr. Poe. Yes.

1668 Ms. Kish. Mr. Poe votes aye.

1669 Chairman Smith. The gentleman from Arkansas, Mr.

1670 Griffin?

1671 Mr. Griffin. Aye.
1672 Ms. Kish. Mr. Griffin votes aye.
1673 Chairman Smith. The gentlewoman from Texas, Ms.

1674 Jackson Lee?

1675 Ms. Jackson Lee. Aye.

1676 Ms. Kish. Ms. Jackson Lee votes aye.

1677 Chairman Smith. The gentleman from North Carolina?
1678 Mr. Coble. Aye.

1679 Ms. Kish. Mr. Coble votes aye.

1680 Chairman Smith. The clerk will report.
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Ms. Kish. Mr. Chairman, 30 Members voted aye; 0
Members voted nay.

Chairman Smith. The ayes have it, and the bill, as
amended, is ordered reported favorably.

Without objection, the bill would be reported as a
single amendment in the nature of a substitute,
incorporating amendments adopted. Staff is authorized to
make technical and conforming changes. Members have 2 days
to submit their views.

Congratulations to Mr. Sensenbrenner and to Mr.
Quigley.

Pursuant to notice, I now call up H.R. 1433 for
purposes of markup. The clerk will report the bill.

Ms. Kish. H.R. 1433. To protect private property --

Chairman Smith. Without objection, the bill will be
considered as read.

[The information follows:]
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Chairman Smith. The committee previously heard
Members' opening statements on this bill. We will now
consider amendments to H.R. 1433.

Does the gentleman from New York have an amendment?

Mr. Nadler. Yes. I have an amendment. Which one is
this? This is Nadler Amendment 6.

Chairman Smith. The clerk will report Nadler
Amendment 6.

Ms. Kish. Amendment to H.R. 1433, offered by Mr.
Nadler. On the first page --

Chairman Smith. Without objection, the amendment will
be considered as read.

[The information follows:]
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Chairman Smith. And the gentleman is recognized to
explain his amendment.

Mr. Nadler. Thank you.

Mr. Chairman, this amendment does not go to the
central purpose of the bill, which is to limit the ability
of States and local governments to use eminent domain. But
the real problem or one major problem with this bill is the
remedy.

The remedy threatens States and localities with
bankruptcy and would likely undermine their ability to
float bonds, even if they do not exercise the power of
eminent domain improperly. And it would do little or
nothing to help properly owners and tenants harmed by an
abuse of eminent domain.

The penalty is substantial. The State or locality
would lose 2 years' worth of Federal economic development.
Let me say this. Mr. Chairman?

[Pause.]

Mr. Nadler. What the bill would do is say, okay, the
State took a property by right of eminent domain and then

uses it for a private purpose. The remedy is that for 7
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years thereafter, the original owner can sue the city and
stop all Federal economic aid to the city for 2 years. So,
for 7 years after the misconduct.

The problem with this is, number one, it doesn't get
the owner any benefit. He has no benefit from this. What
we ought to do, which my amendment says, is the owner can
sue and can get injunctive relief. That is to say an order
from the court saying, stop, do not seize that property
because you are not going to use it for public use. You
are going to use it for private use. That is what the

owner needs.

On the other hand -- so, on the one hand, the remedy
in this bill doesn't help the owner, which -- the property
owner, which makes no sense. On the other hand, it does

harm the city. How?

Let us assume you are the Mayor of a city, and you are
not exercising eminent domain at all or you are not
exercising it improperly, but you want to float a bond for
some purpose. And you are going to find that there is a
cloud on your ability to issue bonds because the lenders

are going to think to themselves, wait a minute, what if
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your successor improperly uses eminent domain a few years
down the road, and what if the property owner then sues and
gets all Federal economic aid to stop and thereby means
that you can't repay the debt?

In other words, there is a possibility that down the
road -- an inchoate possibility, a possibility that you
can't predict now -- that this bill will be used to deprive
the city of Federal economic aid and, therefore, of the
ability to repay the bonds. So it is going to make it
either impossible or much more difficult for any city or
local government to issue bonds in the first place, whether
or not they misuse the eminent domain power or even if they
never use the eminent domain power properly or otherwise.

So, on the one hand, it is draconian to a city or
State that doesn't do anything wrong. And on the other
hand, it doesn't help the property owner.

So what my amendment does is it removes the penalty of
saying that you don't get Federal economic aid. But it
substitutes as the remedy saying that the property owner,
whose property is being taken for an improper use, can go

to court and stop the seizure of the property and get
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damages also. He can get injunctive relief. He can get
damages.

So the amendment would say, okay, the property owner
is helped. He can stop the seizure. He can get damages in
addition to that. But on the other hand, the city -- the
city that didn't misbehave, that didn't improperly use
eminent domain -- is not going to have a cloud on its
ability to borrow money.

So it seems to me that if you are a supporter of this
bill, which I am not for other reasons, but if you are a
supporter of this bill, this stops a harmful effect of the
bill but gives an effective remedy to the problem that you
have. So I urge adoption of the amendment.

Mr. Sensenbrenner. Mr. Chairman?

Chairman Smith. The gentleman from Wisconsin is
recognized.

Mr. Sensenbrenner. Mr. Chairman, this bill strikes a
proper balance between carrots and sticks, and the
amendment that is proposed by the gentleman from New York
reduces the stick to a twig, and a pretty small twig at

that. It should be opposed for a number of reasons.



1797

1798

1799

1800

1801

1802

1803

1804

1805

1806

1807

1808

1809

1810

1811

1812

1813

1814

1815

1816

1817

HJU335000 PAGE 92

First, the amendment significantly narrows the
category of private economic developments covered by the
bill. The base bill covers all private economic
development takings in States that receive Federal economic
development funds, which is most of them, if not all of
them.

The amendment would amend the bill so that it would
only cover those takings if the project itself involved
Federal funds. And that would mean that a private economic
developer could use the city to go condemn private
property, as was done in the Kelo case, if there are no
Federal funds directly involved in the development.

Second, the amendment would reward States that abuse
eminent domain with Federal dollars by providing the States
that can enjoy Federal economic development funds even when
they abuse eminent domain. Federal money is fungible. The
more Federal dollars a State has, the more it can afford to
engage in eminent domain abuse. The amendment would,
therefore, allow what the bill is designed to prevent.

Third, the bill is designed to prevent the abuse of

eminent domain by allowing the Attorney General to flag
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violations of the act early so the defending entities can

cure the violation before a lawsuit is necessary. But the
amendment would make a lawsuit necessary by striking this

beneficial early warning provision and instead requiring a
court to determine the violation, ensuring the very types

of takings and related lawsuits that the bill is designed

to deter.

And finally, the base bill is designed to avoid
protracted litigation that prolongs the injury to the
property owner by allowing preliminary injunctions and
temporary restraining orders. The amendment denies the
opportunity for both the preliminary injunctions and the
TROs, and so would needlessly prolong the injury suffered
by property owners under eminent domain abuse.

Now, first of all, the early warning provision is
stricken by the Nadler amendment, which is designed to
prevent litigation, and then another provision of the
Nadler amendment ends up extending the time before a
permanent injunction is issued by getting rid of
preliminary injunctions and temporary restraining orders.

And all of this is to the benefit of the municipality that



1839

1840

1841

1842

1843

1844

1845

1846

1847

1848

1849

1850

1851

1852

1853

1854

1855

1856

1857

1858

1859

HJU335000 PAGE 94

is abusing the eminent domain law to the detriment of the
property owner.

This is a gutting amendment. The gentleman from New
York admitted that even if his amendment is adopted he is
going to vote against the bill. The amendment strikes some
of the most important provisions of the bill and redefines
what is a covered taking, and therefore, it ought to be
opposed.

And I yield back the balance of my time.

Chairman Smith. Would the gentleman --

Mr. Conyers. Mr. Chairman?

Chairman Smith. Thank you, Mr. Sensenbrenner.

The gentleman from Michigan, Mr. Conyers, is
recognized.

Mr. Conyers. The Nadler amendment is a very important
improvement of a bill that I would like you to look at this
way. What this amendment does is take action before
allowing the harm to occur rather than what we ought to be
doing is simply prohibiting the use of eminent domain for
certain purposes. But the act would only be triggered

after the completion of the condemnation.
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In other words, the harm would have occurred already,
and there would only be penalties and fines and sanctions.
And what this amendment does is give real substantive
relief to an aggrieved property owner rather than letting
the eminent taking occur and then give some slaps on the
wrist if they were found -- this was found to be
inadequate.

So a successful plaintiff would only succeed in
stripping the jurisdiction. And so, in its present form,
the proposed bill fails to protect communities from harm.

Now this is very common in urban areas. In the
Detroit area --

Mr. Nadler. Would the gentleman yield?

Mr. Conyers. Yes, 1in just a sec. There is an area
called Poletown in which an automobile company wiped out a
whole community. Well, unless -- you can't come back and
say we are sorry and we will penalize an automobile
company. And what this does is give a remedy before the
harm rather than afterward.

And I would yield to the author of the amendment.

Mr. Nadler. I would simply say that the gentleman
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from Wisconsin has pointed out some implications of the
amendment that I did not foresee. I am going to withdraw
the amendment and submit a narrower version in a little
while. And the narrower version will do the one thing that
I said that we ought to do, and that is grant injunctive
relief, but not give the ability to take economic aid away
from the city years later because that puts a burden on the
ability of any city that you would have.

So I will withdraw the amendment at this time, but I
will have another version of it, a narrower version in a
little while.

Chairman Smith. Does the gentleman from Michigan
yield back his time?

Mr. Conyers. Yes.

Chairman Smith. Thank you, Mr. Conyers.

The gentleman from Nevada, Mr. Amodei?

Mr. Amodei. Thank you, Mr. Chairman.

And I apologize if anything I am going to say --

Chairman Smith. Mr. Amodei, would you suspend for a
minute? I didn't understand, Mr. Nadler. Did you withdraw

the amendment?
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Mr. Nadler. I withdrew the amendment and promised to
introduce a narrower version of it.

Chairman Smith. Okay. Does Mr. Amodei still wish to
be recognized?

Mr. Amodei. I will yield back my time for a future
hopeful recognition.

Chairman Smith. You were so persuasive that even the
threat of your speaking, Mr. Amodei, got --

Mr. Amodei. I appreciate you noting that for the
record, Mr. Chairman.

Chairman Smith. Without objection, the amendment is
withdrawn.

Are there other amendments? The gentleman from New
York is recognized.

Mr. Nadler. I have Amendment Number 44 at the desk.

Chairman Smith. The clerk will report Amendment
Number 44.

Ms. Kish. Amendment to --

Mr. Nadler. It is marked Number 2.

Ms. Kish. Amendment to H.R. 1433, offered by Mr.

Nadler of New York. Page 12, line --
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be considered as read.

[The information follows:]
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the amendment will
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Chairman Smith. And the gentleman is recognized to
explain his amendment.

Mr. Nadler. Thank you, Mr. Chairman.

This bill seeks to prevent private property from being
taken to benefit another private party. As the majority in
Kelo observed, the city would no doubt be forbidden from
taking petitioner's land for the purpose of conferring a
private benefit on a particular private party. Nor would
the city be allowed to take property under the mere pretext
of a public purpose when its actual purpose was to bestow a
private benefit. Yet this bill would seem to allow for
just that.

While the definitions are vague, one of the allowed
uses would be "to an entity such as a common carrier that
makes the property available to the general public as of
right, such as a railroad or a public facility."

My amendment would strike the term "public facility."
It is vague and could include a stadium like George Bush's
Texas Rangers stadium, which was built through the use of
eminent domain, or a shopping center or some other

privately owned public facility.
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The only restriction in the bill seems to be that "an
entity makes the property available to the general public
"as of right." It is not restricted to common carriers
because that is just one example of this type of entity.

If a railroad, which takes all comers for the
nondiscriminatory price of a ticket, is permitted, then
surely a stadium, which does the same thing, or a shopping
mall, which is open to the public for free, would also be
permitted under the language of the bill.

Now we can argue over whether these uses should be
permitted, but this starts getting us very close to some
features of projects at issue in the Kelo case. Without
further clarification of the statutory language, I think
this creates a loophole big enough for Donald Trump to
drive one of his more outrageous developments through,
something we in New York have some experience with.

So I urge adoption of the amendment. Members who are
really concerned about abuses of eminent domain that
benefits private parties should consider Jjust how broad and
vague this term is. Perhaps the sponsors would want to

revisit the term and come up with something more precise.



1969

1970

1971

1972

1973

1974

1975

1976

1977

1978

1979

1980

1981

1982

1983

1984

1985

1986

1987

1988

1989

HJU335000 PAGE 101

But "public facility" is simply too broad.

So this amendment would narrow the exemption to the
bill. That is to say this amendment would narrow the
ability of the city or the locality to use eminent domain
for private purposes by omitting the term "public
facility," which can be applied to a private stadium, a
football stadium, or a shopping mall. I don't think the
sponsors of this bill really want eminent domain to be used
for shopping malls or probably for stadiums.

So I offer the amendment and urge its adoption.

Mr. Sensenbrenner. Mr. Chairman?

Chairman Smith. Thank you, Mr. Nadler.

The gentleman from Wisconsin?

Mr. Sensenbrenner. Mr. Chairman, this amendment
should be opposed because it is unnecessary to strike
"public facility" from the bill's list of acceptable public
uses. And I want to distinguish between a couple of the
examples the gentleman from New York has made to show that
the bill -- or that they are not public facilities.

The intent of the bill is to essentially reverse the

damage the Kelo decision did to the public use clause of
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the Fifth Amendment. This amendment, however, addresses an
issue unrelated to the Kelo decision. That is the Nadler
amendment.

Unlike the taking at issue in Kelo, the creation of a
public facility has traditionally been considered an
appropriate public use, and it is properly considered as
such under the base bill. According to the bill, a public
facility is an entity, such as a common carrier, that makes
the property available to the general public "as of right."

The term "as of right" is defined in Black's Law
Dictionary as "by virtue of legal entitlement." One
example 1s a common carrier. Black's Law Dictionary
defines "common carrier" as "a commercial enterprise that
holds itself out to the public as offering services for a
fee. A common carrier is generally required by law to
transport without refusal if the approved fare or charge is
paid."

Now insofar as an arrangement with a private entity
makes it something akin to a common carrier, which is
something that may have to be determined on a case-by-case

basis that will meet certain criteria for the exception in
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the bill and appropriately so.

Now I would like to answer two of the complaints the
gentleman from New York has made. A private store, such as
a Target store or a shopping mall, is not open to the
public as of right, as the stores have the right to kick
anybody out of their stores as they see fit, as long as
they are not illegally discriminating against a protected
class. So the shopping mall or other big box store would
not meet the criteria.

Similarly, George Bush's Texas Rangers stadium, if you
look at the back of the ticket to practically any sporting
event or public performance, it says the ticket grants a
license to the ticket holder, but that the management can
kick somebody out, for example, for illegal behavior or
getting drunk and spilling beer on your neighbors and stuff
like that.

So I don't think the two examples the gentleman from
New York gave are valid. And however, with a common
carrier, where like the bus company or a railroad that has
to take freight or people if the fare is paid, that is a

common carrier, and it is a public entity. But the
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stadiums and the shopping malls are not.

Mr. Nadler. Would the gentleman yield?

Mr. Sensenbrenner. I yield.

Mr. Nadler. It is certainly true that a shopping mall
or a stadium reserves the right to kick someone off the
premises for improper conduct, but so does a railroad. Is
a railroad ticket or a plane ticket any different in that
respect?

Mr. Sensenbrenner. Well, reclaiming my time, and I
will use the Wisconsin example on that. A railroad ticket
or a plane ticket allows somebody to get on the plane, but
they can be kicked off for any purpose.

But in Wisconsin, there are a lot of recall petitions
floating around against our Governor and a lot of other
public officials. And the shopping malls have taken the
position that we are private property and if you wish to
circulate these petitions, you have to be on the curb in
the entrance to the parking lot.

Mr. Nadler. Would the gentleman yield?

Mr. Sensenbrenner. I am glad to yield.

Mr. Nadler. That is completely true. Unfortunately,
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the Supreme Court made that decision about 20 years ago,
which we ought to reverse. But the --

Mr. Sensenbrenner. Well, we are reversing a Supreme
Court decision here. So --

Mr. Nadler. A different Supreme Court decision.

Mr. Sensenbrenner. -- it will give us a good start.

Mr. Nadler. But I don't understand the distinction
the gentleman is making. Yes, a shopping mall is open to
the general public, but it is private property, as the
Supreme Court recognized by saying they could prevent
people from circulating nominating or recall petitions on

that property.

So the point is that under -- but they are common
carriers. A railroad is a common carrier and can prevent
you from circulating a petition on the railroad. If they

want, they can kick you off for any reason in exactly the
same way as a stadium or a shopping mall. Certainly,
Yankee stadium or George Bush or Rangers stadium would be
within its rights, if they wanted to, to stop you from
going up and down the aisles with a political petition

during the baseball game.
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Mr. Sensenbrenner. Well, will the gentleman yield

Mr. Nadler. I don't understand the distinction at
all.

Mr. Sensenbrenner. Well, Black's Law Dictionary does
show the distinction because it defines "common carrier" as
a commercial enterprise that holds itself out to the public
as offering services for a fee.

Mr. Nadler. And would the gentleman yield?

Chairman Smith. The gentleman's time has expired.

Mr. Nadler. I ask unanimous consent to grant the
gentleman 2 additional minutes.

Chairman Smith. Without objection, the gentleman is
recognized for an additional minute.

Mr. Nadler. Then in exactly the same way, a stadium
or a shopping mall would meet that definition, and I don't
know why we need public facility in the bill. What the
bill is saying is that a shopping mall or a --

Mr. Sensenbrenner. Well, reclaiming my time, a public
facility has always been defined as something that holds

itself out for public use. And what we are trying to do is
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to get the law back to what it was before the Kelo
decision. And remember that Justice Stevens said that if
he was in Congress or in a State legislature, he would have
voted the other way.

Mr. Nadler. If the gentleman would further yield?
Why should a stadium or a -- why should you be able to use,
if you believe that we should restrict the power of the
States -- and that is my problem with the bill. I think
the States should have their own laws on this.

But if you believe that the States -- we should
restrict the power of the States to use eminent domain for
private purposes, a shopping center, a mall, a stadium, is
as much a private purpose, and by exempting them here, you
are saying that the city can use eminent domain to seize
someone's property to give whoever currently -- to give
George Steinbrenner a new stadium or to give whoever is
developing the shopping mall a new shopping mall. And if
you believe --

Chairman Smith. The gentleman's time --

Mr. Nadler. And that is exactly what we mostly don't

like about Kelo. Therefore, I urge the adoption of the
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amendment.
Chairman Smith. The gentleman's time has expired.
The question is on the amendment. Those in favor of

the Nadler amendment, say aye.

have

will

[A chorus of ayes.]

Chairman Smith. Opposed, no.

[A chorus of nays.]

Chairman Smith. In the opinion of the chair, the nays
it. A roll call vote has been requested. The clerk
call the roll.

Ms. Kish. Mr. Smith?

Chairman Smith. No.

Ms. Kish. Mr. Smith votes no.

Mr. Sensenbrenner?

Mr. Sensenbrenner. No.

Ms. Kish. Mr. Sensenbrenner votes no.

Mr. Coble?

[No response.]

Ms. Kish. Mr. Gallegly?

[No response.]

Ms. Kish. Mr. Goodlatte?
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Ms.

Mr.

Mr.

[No
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response. ]

Kish. Mr. Lungren?
response. ]

Kish. Mr. Chabot?

Chabot. No.

Kish. Mr. Chabot votes no.
Issa?

response. ]

Kish. Mr. Pence?
response. ]

Kish. Mr. Forbes?
response. ]

Kish. Mr. King?

King. No.

Kish. Mr. King votes no.
Franks?

Franks. No.

Kish. Mr. Franks votes no.
Gohmert?

response. ]

Kish. Mr. Jordan?
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Mrs.

Mrs.

PAGE

Jordan. No.

Kish. Mr. Jordan votes no.
Poe?

response. ]

Kish. Mr. Chaffetz?
response. ]

Kish. Mr. Griffin?
Griffin. No.

Kish. Mr. Griffin votes no.
Marino?

Marino. No.

Kish. Mr. Marino votes no.
Gowdy?

Gowdy. No.

Kish. Mr. Gowdy votes no.
Ross?

Ross. No.

Kish. Mr. Ross votes no.
Adams?

Adams. No.

Kish. Mrs. Adams votes no.
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Quayle?

response. ]

Kish. Mr. Amodei?

Amodei. No.

Kish. Mr. Amodei votes no.
Conyers?

Conyers. Aye.

Kish. Mr. Conyers votes aye.
Berman?

response. ]

Kish. Mr. Nadler?

Nadler. Aye.

Kish. Mr. Nadler votes aye.
Scott?

response. ]

Kish. Mr. Watt?

response. ]

Kish. Ms. Lofgren?
response. ]

Kish. Ms. Jackson Lee?

Jackson Lee. Aye.
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Kish. Ms. Jackson Lee votes aye.
Waters?

Waters. Aye.

Kish. Ms. Waters votes aye.
Cohen?

Cohen. Aye.

Kish. Mr. Cohen votes aye.
Johnson?

Johnson. Aye.

Kish. Mr. Johnson votes aye.
Pierluisi?

Pierluisi. No.

Kish. Mr. Pierluisi votes no.
Quigley?

Quigley. Aye.

Kish. Mr. Quigley votes aye.
Chu?

Chu. Aye.

Kish. Ms. Chu votes aye.
Deutch?

Deutch. Aye.
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Ms. Sanchez.

Ms. Kish. Ms.

Mr. Scott. Mr.

Chairman Smith.

Mr. Gohmert.

Ms. Kish. Mr.

Chairman Smith.

Forbes?
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Deutch votes aye.

Aye.

Sanchez votes aye.
Chairman?

The gentleman from Texas?

No.

Gohmert wvotes no.

The gentleman from Virginia, Mr.

Mr. Forbes. No.

Ms. Kish. Mr.

Chairman Smith.

Lungren?

Mr. Lungren.

Ms. Kish. Mr.

Chairman Smith.

Scott?

Mr. Scott. Mr.

Chairman Smith.

recorded?

Forbes votes no.

The gentleman from California, Mr.

No.

Lungren --
The gentleman from Virginia, Mr.
how am I recorded?

Chairman,

How is the gentleman from Virginia
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Ms. Kish. Mr. Scott has not voted.

Mr. Scott. Mr. Chairman, I vote no.

Ms. Kish. Mr. Scott votes no.

Chairman Smith. The gentleman from North Carolina,
Mr. Coble?

Mr. Coble. No.

Ms. Kish. Mr. Coble votes no.

Chairman Smith. The clerk will report.

Ms. Kish. Mr. Chairman, 10 Members voted aye; 18
Members voted nay.

Chairman Smith. A majority having voted against the
amendment, the amendment is not agreed to.

Let me say to -- let me say before I recognize --
before I recognize the gentleman from Iowa, let me say to
all the Members that I anticipate adjourning after the
gentleman from Iowa has made a statement. And the reason
for that is that the Science Committee apparently is
holding votes open for members of the Science Committee who
are also members of the Judiciary Committee, and we are
going to go to that committee and vote. So this will be

the end of the markup for the week.
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We haven't gotten to adjournment yet because I now
will recognize the gentleman from Iowa, Mr. King.

Mr. King. Thank you, Mr. Chairman.

I move to strike the last word.

Chairman Smith. The gentleman is recognized for 5
minutes.

Mr. King. Thank you, Mr. Chairman.

And I will compress this as much as I can. I just
want to make sure it is into the record here from me that I
am glad to see this bill before this committee. I strongly
support the property rights initiative on the Sensenbrenner
bill.

And I think it is important to state, in my position
at least, that the Supreme Court made a mistake on the Kelo
decision. And when one reads that decision from those
years ago, it effectively this -- and I didn't realize at
the time when I spoke on the floor on this after the Kelo
decision on the floor of the full House, that I had agreed
with Justice O'Connor. And maybe it was one of those
unusual times.

But what really happened was the language in the Fifth
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Amendment was this. "Nor shall private property be taken
for public use without just compensation." The effect of
the Kelo decision was to strike those three words "for
public use" from the Fifth Amendment of the Constitution of
the United States, and now it effectively reads "nor shall
private property be taken without just compensation.”

I think it is a tragic decision on the part of the
Supreme Court to undermine the property rights that have
been sacrosanct for 200-plus years in this country, and it
is something that puts at risk the economic development and
the underpinnings of the vibrancy of our free enterprise
economy.

And so, this is a bill that is a step in the right
direction. I strongly support it. But in addition, I call
upon the Supreme Court to be forward looking on this. One
day I believe some of the people on this committee at least
will live to see the Supreme Court reverse the decision
because I think it is wrongly held, and I wanted to send
that message to the Supreme Court.

Thank the gentleman for bringing this piece of

legislation, which is a stop-gap to a problem that was
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created by a mistake by the Supreme Court.

And I would yield back the balance of my time.

Chairman Smith. Thank you,

Mr. King.

And for the reasons I have just mentioned, we stand

adjourned.
[Whereupon,

adjourned.]

at 11:57 a.m.,

the committee was



