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Chairman Goodlatte, Ranking Member Watt and Members of the Subcommittee, it is an honor to
appear before you today on behalf of the Copyright Alliance to discuss the important issue of
illegal streaming and its impact on the creative community.

The Copyright Alliance is a public interest and educational organization supported by more than
40 entities comprised of individual artists and creators, as well as the associations, guilds and
corporations that support and invest in them. Besides these institutional members, we have more
than 7,000 individual “One Voi©e Artist Advocates” who give their personal time and creativity
to support our work.

We applaud the Chairman and Subcommittee members for holding this hearing on the important
topic of protecting legitimate online commerce from illegal streaming. This is an issue of great
importance to many of our members, including independent filmmakers, videographers, and
those individuals who work on their projects; sports leagues and creators of live events; motion
picture studios; sound recording artists, songwriters and record labels, and unions and guilds of
creators, film artists and workers in the creative community.

At a narrow level, the issue of making illegal streaming a felony crime is simply a technical
clarification. Illegally disseminating other people's works without their permission should be
punished the same way under law regardless of the technology used to accomplish such
dissemination.

On a grander scale, this issue is another phase in the battle between creators and lawful
distributors of copyrighted works on one hand, and on the other parasitic websites that
expropriate their property, diminish the compensation and pension and health benefits of creators
and workers, and harm communities across the United States by depriving them of jobs and
diminishing their tax revenues.

The Copyright Alliance quite literally represents the copyright holder next door. Our members
are living and working in all 50 states and include, among others,
e The independent filmmakers who borrow against their retirement income to finance films
that capture unique voices, tell untold stories and contribute to our understanding of ideas
and communities often not adequately reflected by mainstream media;



e The “below the line” workers — that army of talented craftspeople who are behind every
television show and motion picture you enjoy — whose health insurance and retirement
benefits are typically determined by credits earned on legitimate sales of works to which
they have contributed;

e The tens of thousands of professional photographers and videographers across the
country who run their own studios, employ a handful of workers, and contract with
dozens more. These entrepreneurs make a middle class living, and contribute to the tax
base of their local communities, but see their ability to continue to make a living eroded
daily by digital thieves who steal their images, commercialize them and pass them off as
their own.

e And they are people working in unexpected places on extraordinary projects, like a music
producer living in Reidsville, North Carolina, who is working from his home studio with
musicians as far away as Glasgow and as recognized as Neil Young.

Copyright Alliance members unreservedly embrace all of the new technologies that enable our
works to be seen and heard through a wide range of methods, including —
e traditional broadcast methods like TV, cable, satellite and radio;
¢ online methods including both download and streaming services, as well as cloud storage
and delivery models; and
e apps for mobile phones and tablet computers that allow consumers to obtain works
directly from the author or legitimate distributor even in territories where major
distributors like iTunes are not offering the work.

Nevertheless, we are daily faced with an ever-changing parade of unlawful website operators
who stream and otherwise distribute our members” works, stand little risk of criminal
prosecution under today’s laws, and erode legal commerce.

Just like the legitimate marketplace, which has long embraced streaming technology, illegitimate
distributors are increasingly turning to streaming to deliver works because it is faster, cheaper
and more convenient. As a result, at any given time, users are one or two clicks away from
listening to or viewing any television program, movie, music video or song in the world - all
with no return to the creator.

Enacting legislation to address felony streaming is an important battle in this war. Bringing
penalties for illegal streaming in line with other forms of infringement would send a message to
operators and large scale contributors to rogue streaming sites that they are not immune from
serious prosecution. It would also provide the Justice Department the same tools to battle
fraudulent streaming operations as it uses to battle infringing physical or download operations.

The proposal to harmonize penalties for illegal streaming operations with those applicable to
other copyright infringements is supported not only by artists and creators like our members, but
is consistent with the recommendations of all of the relevant Federal agencies, including the
Departments of Commerce, Health and Human Services, Homeland Security (DHS), Justice
(DOJ), and State, and the U.S. Trade Representative. In suggesting this change in March of this
year, the Administration rightly noted that:



It is imperative that our laws account for changes in technology used by infringers. One recent
technological change is the illegal streaming of content. Existing law provides felony penalties
for willful copyright infringement, but felony penalties are predicated on the defendant either
illegally reproducing or distributing the copyrighted work. Questions have arisen about whether
streaming constitutes the distribution of copyrighted works (and thereby is a felony) and/or
performance of those works (and thereby is a not a felony). These questions have impaired the
criminal enforcement of copyright laws. To ensure that Federal copyright law keeps pace with
infringers, and to ensure that DOJ and U.S. law enforcement agencies are able to effectively
combat infringement involving new technology, the Administration recommends that Congress
clarify that infringement by streaming, or by means of other similar new technology, is a felony
in appropriate circumstances.

We urge this Subcommittee to act to implement these recommendations.

The Impact of lllegal Streaming on Independent Artists and Creators

When considering issues of copyright infringement, the public often thinks in terms of its impact
on the largest copyright owners and distributors. But digital theft — regardless of the means used
to accomplish it — affects all creators and has an outsized impact on independent artists and
creators. *

The experience of Copyright Alliance member independent filmmaker Ellen Seidler is
representative of the experiences of other independent artists. As in many creative disciplines,
young directors, actors and craftspeople often work on independent projects to develop their skill
and gain entry to larger projects. These independent films represent the great diversity of the
filmmaking community. Sadly, they are also the most at risk of vanishing if the directors and
producers of such films cannot make a return on their investment, so Ms. Seidler’s story is
instructive.

Ms. Seidler is the director and creator of the critically acclaimed film “And Then Came Lola”.
She and her co-director financed the film by taking loans from their families, putting liens on
their homes, and borrowing against their retirement savings. While the total budget for the
movie would be considered small in terms of major Hollywood movies (where production costs
can often run into the hundreds of millions of dollars), the $250,000 of personal capital invested
by Ms. Seidler and her colleague is a huge amount for an individual creator to put at risk for a
single project. Based on research and experience in the field, Ms. Seidler nevertheless reasonably
anticipated breaking even on the project, and even hoped for a modest profit.

To understand the magnitude of the threat illegal streaming operations pose to independent
filmmakers, it is important to understand that many independent films are typically shown at

L Itis also worth noting that illegal streaming sites have a similarly profound impact (but for somewhat different
reasons) on those who own or license the rights to live events such as concerts and sporting events. This is because
much of the value of such programming is inherent in the live (or pay per view broadcast) nature of the event. With
streaming of live events in particular, remedies available after the fact, such as notice and takedown, are ineffective
in preventing or remedying the harm.



festivals, but often do not have any theatrical release. Instead they depend entirely on “back end
distribution” through DVD sales and legitimate online and other channels to earn returns and
recoup investment that they cannot secure through theatrical release.” Knowing this, Ms. Seidler
ensured the film would have the most widespread distribution possible. She secured
international distribution, and in addition to DVD sales, lined up distribution on Amazon, Netflix
and iTunes. To ensure that the film would be available even in jurisdictions where the services
she licensed did not distribute it, Ms. Seidler additionally created an app which was made
available worldwide for free to give viewers access to behind-the-scenes video, extras,
interviews and clips, and enable them to rent or purchase the movie inside the app.

Ms. Seidler released the movie approximately one year ago, and it was popular. Within days
illegal copies began circulating on line. Within a couple of months Ms. Seidler had counted
35,000 illegal streams and downloads. At that point, overwhelmed, she stopped counting.
Despite the fact that the film could be viewed legally for less than the cost of a latte, and Ms.
Seidler had spared no effort to ensure that it was available conveniently in multiple formats and
languages via a variety of delivery models (including streaming), the film popped up on illegal
streaming and download sites not only in the U.S. but throughout Europe, Asia and the Arab
world. It appeared in Arabic, Finnish, Korean, Mandarin, Russian, Turkish, and other languages
(see Appendix la and 1b).

Ms. Seidler found the film on one Chinese streaming site which claimed 300,000 views, and on
another site in Spain claiming more than 60,000 views (see Appendix 2). Often, the sites
streaming and offering downloads of her film were monetizing her work by selling advertising
against the streams. Ironically, on one of the sites, www.videocave.net Google’s AdSense
program was placing ads for legitimate streaming services including Netflix, a legitimate
distributor of “And Then Came Lola” (see Appendix 3).

Ms. Seidler has documented her efforts to get her film removed from these illegal sites on her
website www.popuppirates.com . When she contacted the operators of such sites and the
advertising networks that were placing ads on them to seek help in stopping the illegal
distribution of her film, she received many dismissive responses. They ranged from websites in
Russia that responded “your laws don’t apply here,” to a still unresolved exchange with Google.
In that instance, Google refused to remove an illegal site from its AdSense program despite
having received extensive documentation from Ms. Seidler establishing that the site persists in
illegally streaming her works and those of other copyright holders. She describes the remedies
available to her and other independent artists as “the equivalent of being handed an umbrella and
being told to stand under Niagara Falls.”

Despite the diligent efforts of creators like Ms. Seidler to police against the illegal streaming of
their works, the problem is only growing, in part because the risk to the operators of such sites is
so low. Legitimate third parties do business with such sites and thus help perpetuate their
existence, and law enforcement agencies are loathe to prosecute such sites for their criminal
activities because of the lack of clarity about what remedies are available against them, and also

2 But the effect of global piracy is similarly felt by even Oscar-nominated independent work that likewise depends
on downmarket sales to recoup investment
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because misdemeanor crimes are often not perceived as having a great enough return on time and
resources invested.

Along with illegal streaming and download sites, illegal cyberlockers are now emerging as
another threat. Indeed, some rogue operators are even recruiting the general public to help them
steal works by offering cash incentives for every 1,000 streams or downloads a file generates
(see Appendix 4). These illegitimate websites are creating the infrastructure to expand the digital
theft problem exponentially, and they rely on the relatively low risk associated with operating an
illegal streaming site to do so.

Many Legal Streaming Services are Available

There is no excuse for allowing illegal streaming services to flourish, when so many legal
alternatives are available. All creative sectors of the economy have long ago moved online, and
are at the forefront of delivering news, entertainment, and information to consumers in creative,
cutting edge formats including by streaming, and cloud computing.

For example:

Most professional sports leagues offer subscription streaming services that give fans access to
their favorite teams on their favorite devices.

e MLB.com offers a subscription streaming service that lets consumers watch every out-of-
market game live from devices such as the Roku and PlayStation 3. Premium packages
offer the ability to choose home or away team video broadcasts, DVR functionality, and
split-screen viewing.

e NHL GameCenter is a subscription streaming service that lets fans watch up to 40 out-of-
market games every week live online.

e The National Basketball Association's (NBA) "League Pass Broadband" lets fans follow
seven teams, and a premium option lets viewers watch games from all 30 teams,
amounting to more than 40 games a week during the season.

e Motion picture companies are daily releasing their works on virtually every digital device
and format, including in apps and through Facebook. These efforts ensure that consumers
around the world can receive their content legally, and with additional features and
functionality, even in cases where the content may not be available in their jurisdiction
via popular services such as iTunes.

e The recording industry likewise delivers legal content via innovative services, partnering
with technology companies. For instance, Sony has recently launched a new subscription-
based music service, Music Unlimited powered by Qriocity. The service will give
subscribers access to more than 6 million songs through the cloud-based network used by
more than 60 million PlayStation gamers. Music Unlimited subscribers can stream
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millions of songs infinitely on Internet-connected devices like personal computers, as
well as Sony’s Playstation 3 game console, Blu-ray Disc player and Bravia televisions.
Fans can also import their personal music collections and iTunes libraries into their
Qriocity accounts to access all of their music in one place and receive personalized music
recommendations.

Despite the Herculean efforts taken by individual entrepreneurs and corporate stake holders to
bring high quality, professional work to audiences on line legally and in multiple formats,
individual livelihoods and corporate investments alike are jeopardized by relentless battles with
rogue streaming site operators. These individuals steal and redistribute the content, often
profiting handsomely by monetizing the content through payment systems and subsidizing it by
advertising.

Numerous studies released recently demonstrate the devastating impact of parasitic sites on
legitimate commerce.

e According to the Organization for Economic Cooperation and Development,
international trade in counterfeit and pirated physical goods was as high as $250
billion in 2007; but if the significant volume of online distribution of pirated goods
via the Internet were included, the total could be “several hundred billion dollars
more.”

e According to research by Envisional, nearly 25 percent of Internet traffic consists of
pirated copyrighted works. According to the study: 23.8 percent of global internet
traffic is infringing; more than 17 percent of internet traffic in the U.S. is infringing;
bitTorrents account for around half of the global and U.S. infringing traffic; and
cyberlockers and infringing video streaming sites also contribute significantly. It is
notable that this study confirms earlier research by Princeton Professor Edward
Felten, who is often critical of the creative industries, and his student Sauhard Sahi
that approximately 99 percent of content shared on a bitTorrent system they surveyed
last year was infringing.

e Finally, building on the OECD’s research, Frontier Economics issued a report
predicting that by 2015, the annual global economic impact of piracy and
counterfeiting will reach $1.7 trillion and put 2.5 million jobs at risk each year.
According to Frontier’s research the total global economic and social impact of
counterfeiting and piracy is $775 billion every year.

At a time when communities and individuals across the country are struggling to recover from a
lengthy recession, when not only individual but local, state and Federal budgets are stressed
beyond measure, these data points demonstrate that the case for combating piracy in all its
forms, and improving IP protection and enforcement could not be more clear.

We applaud the Subcommittee for its focus on harmonizing the penalties applicable to illegal
streaming with those applicable to other forms of infringement, and stand ready to assist in the
Subcommittee’s consideration of this important topic.
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Appendix 1 b.

And Then Came Lola Online - Sub Espanol
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Appendix 2.
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Appendix 3.
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Appendix 4.

Cyberlockers encourage Piracy
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