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Good morning, Mr. Chairman and members of the subcommittee.  Thank you for granting

me the opportunity to testify before you this morning.  My name is Carlos Ball and I am a law

professor at Rutgers University (Newark).

In assessing the President’s decision not to defend the constitutionality of Section 3 of the

Defense of Marriage Act of 1996 (DOMA), it is important to keep in mind historical, institutional,

and contextual considerations.  I would like to briefly go through each of these to argue that the

President’s decision on DOMA was both legitimate and appropriate.

I. HISTORICAL CONSIDERATIONS

It is undoubtedly the case that the executive branch, most of the time, has an obligation to

defend the constitutionality of laws enacted by Congress.  This obligation recognizes both that

Congress, along with the President, sets policy and that it is the courts that are the final arbiters of

the constitutionality of our laws.

But on some occasions, it is appropriate for the executive branch to refuse to defend laws that

it believes are unconstitutional.  Former Solicitor General (and later Judge) Robert Bork put this

point well when he noted almost forty years ago that his office’s standing before the Supreme Court

rests . . . upon a sense of obligation to the Court and to the constitutional system so
that we often behave less like pure advocates than do lawyers for private interests .
. . [I]t would seem to me not only institutionally unnecessary but a betrayal of
profound obligations to the Court and to Constitutional processes to take the
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simplistic position that whatever Congress enacts, we will defend . . . .1

Judge Bork’s views on this issue are consistent with the idea that the executive branch has

an independent responsibility to assess the constitutionality of federal statutes.  In fact, every

administration over the last thirty years, both Democratic and Republican, at some point exercised

its authority to refuse to defend laws that it believed were unconstitutional.  Here are some examples:

!In 1983, the Department of Justice under President Ronald Reagan refused to

defend the constitutionality of a law that allowed either House of Congress to

invalidate an administrative decision made by the executive branch.2

!In 1990, the Department of Justice under President H.W. Bush filed an amicus brief

with the Supreme Court arguing that the Court should strike down statutory

provisions related to regulatory preferences for minority owned stations.  Far from

suggesting that the Court should be deferential in its constitutional assessment of the

statutes in question, the Department of Justice urged the Court to apply strict

scrutiny.3

!In 1992, the Department of Justice under the first President Bush informed the
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district court that it would not defend the constitutionality of provisions in the Cable

Television Act of 1992 that required cable companies to carry certain content.4

!In 1996, the Department of Justice under President Bill Clinton decided not to

defend a statute requiring the military to discharge service members who were HIV-

positive.5

!In 1999, the Department of Justice under President Bill Clinton refused to defend

the constitutionality of a congressional law that sought to limit rights under the

Supreme Court’s 1966 decision in Miranda v. Arizona.     6

!In 2004, the Department of Justice under President George W. Bush refused to

defend a federal law that prohibited the placement of marijuana reform ads on public

transportation systems.  7
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This partial list  of examples shows that there is considerable historical precedent for the idea8

that the President and the Attorney General are entitled, on rare occasions, to refuse to defend laws

they believe are unconstitutional.  The examples support the view that the executive branch has the

authority and obligation to make independent determinations regarding a law’s constitutionality.  It

is simply not the case, as some have contended, that the Obama Administration’s refusal to defend

the constitutionality of DOMA is unprecedented. 

II.  INSTITUTIONAL CONSIDERATIONS

It is also important, in assessing the appropriateness of President Obama’s decision, to keep

in mind that Congress recognized the reality that the executive branch sometimes decides, in rare

circumstances, not to defend the constitutionality of a law when it enacted 28 USC §530D.  As you

know, that law requires the Attorney General to report to Congress instances in which the

Department of Justice decides not to defend or enforce a particular federal law.

If Congress attempted to go beyond §530D and actually tried to limit the ability of the

executive branch to apply its own independent judgment regarding the constitutionality of laws, that

effort would raise serious separation of powers concerns.  

It seems to me that 28 USC §530D gets it exactly right when it focuses on the issue of

notification because notification allows the Congress to decide whether it wants to intervene in the

lawsuit to defend the constitutionality of the statute in question.  This is precisely what happened in
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the 1980s when the Reagan Administration refused to defend the constitutionality of the so called

“one-House” veto provision.  In that instance, Congress took the legal case over from the

administration and proceeded to defend the constitutionality of the statute in the courts.  9

We should remember, then, that an administration’s decision not to defend the

constitutionality of a law does not deprive the Congress of either the authority or the ability to mount

a vigorous defense of that law in the courts.  In fact, I would think that supporters of DOMA would

prefer that the law be defended by those who believe it is constitutional rather than by those who

believe it is not.

III. CONTEXTUAL CONSIDERATIONS

Finally, it is essential, in assessing the appropriateness of the President’s decision,, to take

into account the specific context in which it arose.  The decision not to defend DOMA’s

constitutionality came in response to two lawsuits challenging the statute filed in district courts in

the Second Circuit.   This is important because that circuit has not decided the issue of whether10

sexual orientation classifications require courts to apply heightened scrutiny.  As a result, the

Administration was directly confronted with the legal question of what degree of deference courts

should give to sexual orientation classifications in a circuit where that question had not been

addressed by the courts.

Critics of the President’s decision would like you to believe that it is well-settled law that
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only rational basis review applies to sexual orientation classifications and that therefore the only

thing that the Administration has to do is offer courts a rational justification for the enactment of

DOMA.

But, in fact, the level of judicial review that should be applied in lawsuits that allege

unconstitutional discrimination on the basis of sexual orientation is not well-settled.  This is the case

for four different reasons.  First, the Supreme Court has never addressed the question.  Although it

is sometimes claimed that the Court in Romer v. Evans decided the level of scrutiny issue,  it in fact11

never reached that question, deciding only that the Colorado provision at issue could not survive

even the lowest level of scrutiny.    12

Second, even though some circuits held in the 1980s and 1990s that sexual orientation

classifications were not entitled to heightened scrutiny, those courts did so on the ground that if the

government could criminalize consensual same-sex activity—as the Supreme Court held it could in

Bowers v. Hardwick —then sexual orientation should not be awarded heightened scrutiny.   That13 14

reasoning became impossible to sustain after the Supreme Court overruled Hardwick in Lawrence

v. Texas.  15

Third, the question of the appropriate level of review has become unclear after the Supreme
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Court emphatically held in Lawrence and in Romer that the rights to privacy and equality that

lesbians and gay men enjoy under the Constitution impose meaningful limitations on governmental

action.  And, finally, several state supreme courts have recently held that sexual orientation

classifications must survive heightened scrutiny.   Although these decisions were based on16

interpretations of state constitutions, the state courts generally applied the same criteria used by the

federal courts to determine whether heightened scrutiny was appropriate.

It is by no means clear, therefore, that rational basis review applies to sexual orientation

classifications.  This is especially true in a circuit, like the Second Circuit, in which the issue has not

been addressed by the courts.  This uncertainty made it entirely appropriate for the Administration

to have reached an independent judgment regarding the legal position it wished to take on the

question of heightened scrutiny.  

In determining whether heightened scrutiny applies, courts have sought to answer questions

such as whether lesbians and gay men have suffered a long history of discrimination and whether

sexual orientation affects the ability of individuals to contribute to society.  It is within the

constitutional discretion of the President to make his own judgment on these issues, especially when

there is no binding caselaw in the circuit in question.

To claim that the Administration somehow has an obligation to argue that lesbians and gay

men have not suffered a long history of discrimination and that sexual orientation is relevant in

determining a person’s ability to contribute to society makes absolutely no sense when those

positions are inconsistent with the Administration’s clearly expressed views.  The executive branch
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does not have a constitutional obligation to make legal arguments in the courts that are grounded in

propositions that it believes are fundamentally wrong.

Furthermore, not only was the President entitled to make a decision on the question of

heightened scrutiny, the decision he made was the correct one.  There has in fact been a long history

of discrimination in this country on the basis of sexual orientation.  To argue otherwise is to turn a

blind eye to the way in which, until only a few years ago, many states criminalized consensual sexual

conduct between gay adults in the privacy of their homes.  In addition, gay civil servants for decades

were investigated and thrown out of the civilian branches of the federal government.  And, of course,

until Congress repealed the “Don’t Ask, Don’t Tell” statute last December, thousands of gay

Americans who served their country with distinction and honor were expelled from the military,

often for doing nothing more than simply stating they were gay.   Finally, gay people continue to17

be the victims of hate crimes at an alarming rate.  According to the FBI’s statistics, hate crimes on

the basis of sexual orientation, which account for almost 20% of all reported hate crimes in the

country, are higher than for any category other than race or religion.18

As to the ability to contribute to society, we all know that there are lesbians and gay men who

are doctors, lawyers, scientists, engineers, and even members of Congress.  It is simply not credible

anymore to argue that sexual orientation affects the ability of individuals to be useful and productive

members of society.  

On the particular question of marriage, there are those who argue that sexual orientation is

still relevant because marriage is supposed to be about procreation and the optimal setting for raising
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children.  But procreation, as Justice Scalia noted in his dissenting opinion in Lawrence v. Texas,

cannot be the basis for excluding gay people from marriage because “the sterile and the elderly are

allowed to marry.”   And, on the issue of child rearing, it is indisputable that a wide consensus has19

emerged among experts in this country that what matters when it comes to the well-being of children

is not sexual orientation but is instead the care, love, nurture, and support that parents provide to

their children.20

Furthermore, the procreation and child rearing arguments seem especially ill-suited in the

context of the DOMA litigation.  The issue in those cases is not whether there is a federal

constitutional right to same-sex marriage.  Instead, the issue is whether the federal government is

constitutionally entitled to treat some couples who are already married under the laws of their states

differently from other couples who are also married under their state laws. 

Indeed, we need to look no further than the facts of one of the ongoing Second Circuit cases

to see why DOMA is constitutionally indefensible.   The plaintiff in Windsor v. United States is an

81-year old woman from New York who was married to her female spouse in Canada in 2007.21
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That marriage was recognized by New York, but not by the federal government.  As a result, when

Ms. Windsor became a widow in 2009, she was unable to claim the estate marital tax deduction.

This meant that the federal government levied a tax of $350,000 on the estate.  Arguments about

procreation and the optimal setting in which to raise children do not help the government defend the

rationality of this type of unfair, unjust, and quite frankly, un-American treatment of married couples

when it comes to taxation.

Thank you very much for giving me the opportunity to participate in this hearing.


