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Thank you, Mr. Chairman, for the opportunity totifysthis morning before this
Subcommittee on the important issue of vote sugpBas

My name is J. Gerald Hebert. | am the Executive®or and Director of
Litigation at the Campaign Legal Center in WashongtDC. From 1973 to 1994, |
served as an attorney in the Civil Rights Divisadrthe Justice Department, with 15 of
those years in Voting Section, where | servedmuaber of supervisory capacities,
including Acting Chief and Deputy Chief for Litigah. | am here today to talk about
two issues in particular. First, vote caging and it has been used to suppress minority
votes; and second, steps that can be taken nomstoeethat the U.S. Department of
Justice avoids using its law enforcement machit@advance partisan goals, as it did in
2004 and 2006.

Vote Caging: The Vote Suppression Weapon Of Choida 2004

Conspiracies to stop African-American and Latinteve from exercising their
constitutional right to vote aren’t new — and neitls vote caging. The Republican
National Committee has been under a federal comleamée not to engage in the practice
since getting caught caging votes on a massive stdhe 1981 gubernatorial election in
New Jersey. Despite the injunction, which remameffect, vote caging schemes
continue to be used as an integral part of an oxggoampaign to suppress minority
voting rights®

Vote Caging, in this context, involves sending oom-forwardable or registered

mail to targeted groups of voters and compilinggtog lists” of voters whose mail is

! In Attachment A to this written statement, | haet forth a list of vote caging activities over fhast
three decades.



returned for any reason. Although the National Y&egistration Act (NVRA) prohibits
election officials from canceling the registratiofwoters merely because a single piece
of mail has been returned, Republican operatives haed the lists for many years in
caging operations to challenge the voting righttholisands of minority and urban
voters nationwide on the basis of the returned alaite.

With these lists in hand, operatives use the miediaggressive campaigns to
create the illusion that the returned mail is enmkeof mass voter fraud. In fact, mail can
be returned for many reasons having nothing to iddo fraud. They then use these
caging lists to challenge the voting eligibility thiousands of African Americans and
Democrats.

To bring these schemes to an end will require wgsmprosecution by the United
States Department of Justice. But the Justice Depat’s priorities have shifted over
the years, with the Department under the curremhidstration not only ignoring vote
caging schemes, but actively working to give theboast in the courts.

Contrast, for example, the Department of Justiedts in 1990 in North
Carolina under President George H.W. Bush to tieentiBush Justice Department’s
actions in the 2004 election cycle in Ohio. In@9he North Carolina Republican Party
and the Jesse Helms for Senate campaign engagetkinaging by sending 44,000
postcards to black voters, giving them incorrefnmation about voting and threatening
them with criminal prosecution. The plan was des@jto intimidate and threaten black
voters, and the postcards that came back as urndahie could easily have been used to
compile a caging list. Fortunately, the scheme wavered just prior to the election as

DOJ took swift action, sending the FBI out immeeato investigate. Even though the



perpetrators of this vote suppression scheme wgresed before the election, DOJ went
ahead with a post election prosecution. The Bullslice Department, where | served at
the time as a federal prosecutor of voting disaration cases, filed a federal lawsuit
against the GOP and Helms’ campaign and obtaineldm@d¢ory and injunctive relief in
the form of a consent judgment and decree.

Contrast the aggressive nonpartisan law enforceawtian in North Carolina
with what the current Bush Justice Department 8iolia such voter suppression efforts
in Ohio in 2004. That year, when the Ohio Repw@rii®arty was sued by voters prior to
the election to stop what appeared to be a simidter caging scheme in progress, the
Bush Il Justice Department took immediate actiBat they did not file a lawsuit to
protect voting rights and stop the vote cagingstdad, led by now highly controversial
attorneys Hans von Spakovsky and Brad Schlozmad, iD@rvened in a highly unusual
manner, coming to the defense of the Ohio GOPwsfand by writing a letter to the
federal judge overseeing the case and coming tddfense of the Ohio’s GOP efforts.
The federal judge appears to have ignored ther]etthich was totally unsolicited and
contrary to the Department’s tradition of avoidintervention in pre-election litigation.

It's one more example of how, under this Administra, with the likes of Hans
von Spakovsky and Brad Schlozman calling the shio¢sJustice Department’s law
enforcement program became overtly political. Ewense, this politicization perverted

its mission of defending the right to vdte.

2 Most disturbing has been the brazen insertioraefigan politics into the decision-making underti®ec

5 of the Voting Rights Act. Section 5 decisionghia Mississippi and Texas redistricting matter2002

and 2003 and the Georgia voter id matter in 200% weade for clear partisan political reasons oler t
strong recommendations of career staff. The Gaargitter is especially illustrative of the serious
problems in the Division. The decision was made amle day after the near unanimous recommendation
by staff to object. After the Georgia decision,ezades old procedure by which career Section bratade
written recommendations about whether to objectodito a Section 5 submission was ordered to bedend



It is disturbing to note that most of the Departtn@nJustice’s litigation efforts in
2004 were undertaken for political purposes. Kangple, shortly before the Presidential
election in November 2004, the DOJ’s Civil RightiwiBion filed a series of briefs as
amicus curiae in three cases addressing a contentious poliisak raising legal
guestions about the provisional ballot provisiohthe Help America Vote Act (HAVA).

In each case, the brief supported the positioh@Republican Party on this issue. Career
attorneys in the voting section of DOJ’s Civil Rigllbivision were not informed of these
briefs until shortly before filing and had no inpato them. The government’s
participation in these cases was not necessaggoired. These filings were of
significant concern to career attorneys becauseting the Justice Department
unnecessarily into such a sensitive partisan palitssue on the eve of a national election
was unprecedented and sent a clear political mesddigtorically, the Department has
resisted efforts to draw it into partisan battlestoe eve of an election; but under this
Administration, that policy changed.

The new Attorney General has quite a task on mslifisbecause what we have
seen in recent years has been unprecedentedstheces of the federal government
being used to thwart and attack the voting right&raericans, and doing so to advance
partisan goals.

Vote Caging In Other Battleqground States

Ohio was not the only place where the GOP attemigtege vote caging in 2004.
There is evidence that caging lists were assemblEtbrida, Ohio, and Pennsylvania

during the 2004 elections, possibly intended as#ses for massive voter eligibility

All four career staff who recommended an objectmfGeorgia voter id law have been removed or hedt t
Department. In the end, the priority, indeed ohises®f this Administration was not to protect ttights
of American voters but with the politically chargedrsuit of chasing the ghosts of voter fraud.



challenges. The Florida incident made headlinesndgst year during Congress’s
investigation into the firing of several U.S. Atbeys, when allegations resurfaced that
Tim Griffin, the former RNC opposition researchieen serving as an interim U.S.
Attorney in Arkansas, had been involved in an ¢fforcage voters in Jacksonville.

In Ohio, Florida, Wisconsin, Pennsylvania, and &bkv— all battleground states
with significant minority populations living in uam communities — vote caging was the
voter suppression method of choice for Republicar)04. Despite the sworn
declaration of Deputy RNC Chair Maria Cino that BREC has not "been involved in any
efforts to suppress voter turnout,” e-mails cirtetleamong top RNC and Bush-Cheney
campaign officials suggest otherwise. A documenuse by state GOP officials in
developing campaign plans worked on by Bush-Cheaeypaign lawyer Christopher
Guith provides a template of plans for vote cagiAg. e-mail from Guith declares “we
can do this in NV, FL, PA, and NM because we halist&o run,” referring to a plan to
challenge absentee ballots using a caging listyTéelson, Political Director of the 2004
Bush/Cheney campaign, was included on the e-mail.

In June 2007, Senators Whitehouse and Kennedyddaltea Justice Department
investigation into allegations that Griffin and eth at the RNC may have engaged in
caging during the 2004 elections. To my knowled®®,) has failed to respond to these
inquiries. Even more troubling, DOJ does not appe&ave undertaken a single
prosecution, or even an investigation, of any ef2004 vote caging schemes. One

would think that the best antidote for stoppingifatvote caging schemes would be

® These emails and documents are available at:
http://i172.photobucket.com/albums/w31/drationaitid.jpg
andhttp://www.epluribusmedia.org/features/2007/imadéstates.jpg and
http://www.epluribusmedia.org/features/2007/docurskState%20Implementation%20Template%20I1l.doc




vigorous prosecution of those who perpetrated time904. Unfortunately, DOJ has
shown a real penchant for prosecuting the few idd&i cases of vote fraud rather than
dealing with more widespread abuses and intimidatat have occurred during the last
few election cycles. One has to ask this Admiatgin’s Justice Department: why aren’t
the votes of African Americans, Latinos, the pood #éhe elderly worth the same amount
of protection from DOJ that the vote of white Reledns has been?

Pending Vote Caging Legislation

Legislation was recently introduced by Chairman y&ws of this Committee that
would make vote suppression through vote cagiegall. The bill, entitled “The Caging
Prohibition Act of 2007 provides that the rightregister to vote or vote shall not be
denied by election officials if the denial is basedvoter caging and other questionable
challenges not corroborated by independent evidembe bill would also prohibit
persons other than election officials from challegg voter’s eligibility based on voter
caging and other questionable challenges.

| have seen first hand that voters, particularey/ ploor and the elderly, can be
easily intimidated when someone challenges thgint io vote. It can have the effect of
discouraging that voter from casting a ballot aumeing to vote again in the next
election. And of course, that’s precisely the ainthose who engage in vote caging. So
| am pleased to see that Chairman Conyers’ legslatould require that if a voter is
being challenged by someone other than an elecffamal, the challenger must have
personal, first-hand knowledge in order to makéallenge.

Perhaps most importantly, Chairman Conyers’ bketavote caging and deals

with that pernicious practice in a way that wil/eeely punish those who target certain



groups for disfranchisement. Thus, the Conyeittdesignates vote caging and other
guestionable challenges intended to disqualifyildkgvoters as felonies, crimes eligible
for fines up to $250,000, five years imprisonmenthoth.

Similarly, under a Senate bill introduced last tallU.S. Senator Sheldon
Whitehouse (D-R.1.) and 12 other senators, legsiatvas introduced aimed at
preventing the long-recognized voter suppressiotictanown as “voter caging.”
Challenging a person'’s right to vote because arlstint to him or her was returned as
undeliverable would be illegal under the bill.

Senator Whitehouse’s “Caging Prohibition Act” woglicdbhibit challenges to a
person’s eligibility to register to vote, or cast@e, based solely on returned mail or a
caging list. The bill would also mandate that amyavho challenges the right of another
citizen to vote must set forth the specific groufadgheir alleged ineligibility, under
penalty of perjury.

Vote Caging Schemes Involve The Intentional Suppre®n of Voting Rights

Because vote caging is targeted to racial and @thmorities, those who
perpetrate these caging schemes know full weltahilly discriminatory nature of their
efforts. That's why they make every effort to cotreeir tracks and distance themselves
from the vote suppression schemes they unleashs, Tinanother e-mail chain involving
the vote caging in Ohio in 2004 later enjoined bgderal judge, Bush-Cheney lawyer
Guith, Tim Griffin, and others discussed “the ridflkhaving GOP fingerprints” on the
vote caging lists. Clearly, they did not want gublic to know the party was targeting
black voters with the goal of trying to knock theifiithe voter rolls and intimidate them

into not voting.



As we enter another hotly-contested, high stakedieh cycle, there is reason to
believe vote caging will once again be used illggal suppress the black vote or the
vote of other minority voters, especially Latins, partisan gain. The recommendations
of the Conyers report from last year on how to stofe caging have yet to be heeded.
The RNC has shown that federal consent decreasaequate to stop vote caging from
again and again rearing its ugly head.

A legislative fix is clearly needed, but what is@heeded is aggressive
enforcement by DOJ. Not only has this Administnatbeen remiss at enforcement, DOJ
officials took positions in 2004 that actually sopjed the vote cagers and the vote
suppressors.

DOJ Officials Who Supported Vote Suppression Schermse
Have Not Been Held Accountable

Unfortunately, those at the DOJ who failed to stagnd in some cases actually
supported — the voter suppression efforts in 28@dugh vote caging and other schemes
have not been held accountable. None has evenrépemanded for their abuses.

Instead, they've been rewarded with promotiongHeir partisan misdeeds. Alex
Acosta, the Assistant Attorney General who, aloity Wans von Spakovsky and Brad
Schlozman, was responsible for sending the lettérd Ohio federal judge in defense of
the vote caging scheme there, was appointed in208% to the post of U.S. Attorney for
the Southern District of Florida — a past and gagduture site for voting rights
controversies. And the DOJ political appointee Wkely drafted the letter to the Ohio

federal court in support of the 2004 vote cagirfiesee, Hans von Spakovsky, has been



nominated for the Federal Election Commission atpency charged with overseeing the
fair administration of our election laws.

With the stakes in the upcoming 2008 electionsdemhigh, both major political
parties have once again directed their effort®atlating alleged voter fraud (the GOP)
and fighting alleged vote suppression schemes¥mocrats). Given the politicization
of the DQJ, it is highly unlikely that we will sedforts to stop vote caging among the
enforcement priorities of the Civil Rights DivisionThat’s unfortunate, because it means
that once again the burden to put an end to tlaesies will fall on private litigants.

Congress can and should do something: for oneingsashould be held promptly
on Conyers’ bill that would criminalize raciallysgiriminatory vote caging schemes.
Party officials should be brought in and asked &lpast vote caging schemes. And they
should be queried also about ongoing or planneel aging operations this year. Such
hearings might have a chilling effect on those wiese otherwise planning a new round
of vote caging activities aimed at minority voteighat would be a good outcome.

Caging voters will continue to be an issue unlessgtess enacts legislation
making it clear what constitutes illegal vote cagiand prescribes severe penalties for
those who unfairly target voters using that techaigFailure to do so will only
encourage continued vote suppression and votemnigdtion efforts in 2008 through vote
caging and other methods, and this will likely sigss the voting rights of minorities,

active military serving overseas, and studentssteggd at a parent’s address.

* Fortunately, the von Spakovsky nomination statlade Senators learned the details of his DOJ partis
shenanigans and other misdeeds.
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Is DOJ Still Steeped in Politics?

Some of the details of actions by some in the BAddiministration to politicize
the Justice Department’s law enforcement efforsnanv well known, due in large
measure to Senate and House Judiciary hearingddstigear. Those hearings should
continue in the year ahead for a couple of reasons.

First, we have yet to learn fully about miscondamtl possible crimes committed
by DOJ officials and White House personnel durimg period. Second, the current
election cycle presents yet another opportunityof@J partisans to use law enforcement
machinery to affect the outcome of this year's wtes. So there is some urgency to get
to the bottom of all this and ensure that the mobis corrected going forward.

Now some will claim that the purging of a numbelappointees and appointee
hires last year has eliminated all the concernsigpartisanship at DOJ and there is no
longer a need to worry. After all, Alberto Gonzgl&arl Rove, Harriet Miers, Monica
Goodling, Kyle Sampson, Brad Schlozman, and HansSmakovsky have all left
Government. Presumably, they no longer pose atthigut the politicization of DOJ
runs both broad and deep. As a former DOJ prosgduknow it will take more than a
new Attorney General and the resignations of alfad apples to restore DOJ’s integrity,
credibility, and reputation for evenhanded, nonpart law enforcement. What can or
should happen?

Hearings such as this are a good occasion to €l afficials before the
Committee and determine the steps that they anegdlkis year to ensure that the Justice
Department will not use its vast law enforcemesbtgces to play politics again this

year. If the answer is that nothing has changah 2004, then that's a source for great
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concern. That seems particularly important noy dx@lcause it is an election year, but
because DOJ has been investigating itself ovemntlatser for many months now and has
yet to tell Congress what it found and or even wiieninvestigation will finish. There
is also reason to wonder if the Inspector GendrBlJ or the Office of Professional
Responsibility will be blocked from obtaining afi the facts. Recall that in 2006 the
Justice Department’s Office of Professional Resialitg was foiled in its efforts to
investigate the Bush Administration’s domestic eavepping program when
investigators were denied security clearances tiheio work. This points up the need
for continued oversight hearings.

For those who wonder why many of us remain corexeabout politicization at
DOJ, let me give you some recent examples of D@drecthat suggest partisan politics
continues to drive litigation decisions at DOJ.n€ider the Indiana voter ID case heard
last month by the Supreme Court. The case is ateigppolitics, with Democrats
claiming the law was enacted by Republicans toidemertain voters of the right to
vote. And who are those certain voters? In thedwof the only Democratically-
appointed federal judge to rule on the Indianawiiddaw, those voters “skew
Democratic.” The Indiana voter ID law challengadhe case was voted into law by a
Republican-controlled Legislature and signed iat@ by a Republican Governor. Not a
single Democratic legislator supported it.

The issue of voter ID is seen today as one ofrtbst politically polarizing issues
in the election law arena. Indeed, in the handfidtates that have enacted voter ID laws
since the infamouBush v. Gore decision, all have been states where Republicamsato

the Legislature and have been enacted largely glartg lines. In Texas last year, where
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Republicans control the Legislature, a voter ID tawy lost because one Democratic
state senator, Senator Mario Gallegos, literafiijged his life (he had undergone a liver
transplant) and defied his doctor’s orders to rehome, instead staying on the senate
floor in a hospital bed to help block a vote on theasure.

Given the politically polarizing issue of voter IBws, | find it troubling that DOJ
made a decision to participate in the Indiana ba$ere the Supreme Court. But DOJ
not only filed a brief in the case, they askedadipipate in oral argument and even had
their ‘top gun’, Solicitor General Paul Clementegent the argument. It also struck me
as unusual that among the signatories to the Gmemntis brief in the case, there were no
career attorneys from the Division’s Appellate 8ettisted. That is a procedural
departure from the norm (particularly when an aggrfrom the Voting Section is listed
on the brief as was the case here), and it suggests that an attorney in the Appellate
Section likely asked to have her/his name leftlodf brief. It is clear to me and several
other former DOJ attorneys that the current Solidideneral’s office will essentially
serve as the dctolegal counsel to the GOP in any election law ¢haereaches the
Supreme Court and has partisan implications.

If Attorney General Mukasey is going to do morentigave mere lip service to his
confirmation hearing promise to eliminate partisfapgrom DOJ decisionmaking, then
fully disclosing the results of the ongoing invgations to the public, particularly about
partisan misdeeds in 2004, would be a good plas&att. And announcing that the
Justice Department would stay out of pre-electiartigan litigation skirmishes would be
another positive step, unless the Department’sggaeaition is necessary to protect

minority voting rights.
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Attorney General Mukasey also needs to establighetable for the completion
of the current investigations, so they don’t dissgepnto the black hole at Justice where
so many other public corruption investigations hialken. Remember Tom DeLay and
his involvement with convicted felon Jack AbramofE¥en with Abramoff singing to
federal prosecutors for months, it doesn’t appegad [ any closer to prosecuting DeLay
or any other Members of Congress than they weeaaago.

What is happening at DOJ? Public corruption caseseen by the public,
correctly in my view, as indicators of whether D@ doing to enforce the law wherever
the evidence leads. It's the one area where ttmdy General, by pursuing cases
vigorously, can be most influential in restoringeigrity to Justice. And in that same
vein, Mr. Mukasey needs to give priority to mattetsere the actions of Departmental
attorneys suggest partisan bias, as we have s&f®4swhen officials were guided by
partisan concerns rather than evenhanded law emf@at goals.

Attorney General Mukasey should also take actmight of what was learned
about the firings of the U.S. Attorneys last ye#ou may recall, for example, that in one
case, former U.S. attorney in New Mexico, receiague-election call from U.S. Senator
Pete Dominici about a pending investigation anddfctments were imminent. Iglesias
testified that indictments were not imminent to @hDomenici replied, I'm very sorry to
hear that” Iglesias told the Senate he felt “puesd” and “leaned on by the
unprecedented” call. He also reported that Comsgresian Heather Wilson called him
two weeks earlier to ask about sealed indictmaenéniongoing public corruption probe.
Both Domenici and Wilson admitted to making thdscalWilson was involved in a tight

re-election race at the time against former staterAey General Patricia Madrid.
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Iglesias perceived the calls from these two Memhbseran attempt to influence him to
“speed up” the indictments and the publicity ovesnh that would surely ensue, in an
attempt to sway the election in Wilson’s favor. il8n ended up winning by around 900
votes.)

What is most interesting to me about this wholsage is that these Members
saw no wrongdoing in contacting a federal prosecibout a pending public corruption
investigation and putting pressure on him to spgedr unseal indictments. The reason
for this is that, by 2006, the politicization of D@ad taken root and the Department was
widely known as a haven for partisan law enforceimd@ius, members like Wilson and
Domenici (neither of whom have been prosecute@mrimanded, as far as | know) felt
no compunction about contacting a federal prosec¢atsuch circumstances.

Here again, this is an area where Attorney GerMukiasey can take reform
measures. He could inform all federal prosecutuasin the pre-election period, say
sixty days before an election, all contacts with Brepartment of Justice from members
of Congress must go through the Department’s Offfideegislative Affairs. It should be
Departmental policy that DOJ attorneys may notulisany ongoing federal
investigation or possible investigation with anyrtger of Congress during this time.
(To me, it is highly doubtful that direct contaetiveen a member of Congress and a
U.S. Attorney about a pending case is ever appatgri

Also, if existing House rules do not make cleat ttantact with a federal
investigator or prosecutor is forbidden in any pegdnvestigation or case, then the
Rules should be amended in clear and unambiguagsdage. After all, House rules

already make clear that Members may not engage jrae— or "off the record" —
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conversations with agency officials on matters uridenal consideration. The need to
guard against political interference is even greiat@ngoing criminal matters, especially
those involving public corruption.

If we don’t see action by the Attorney Generallw Justice Department soon in
these areas, then there will be little reason tewethat much has changed at Justice
since 2004. More importantly for those of us ia #iection law field, it does not bode
well for the election year decisions that will sdmnmade at DOJ.

Conclusion

Since its creation in 1957, the Civil Rights Diwsihas been the primary
guardian for protecting our citizens against illeg&ial, ethnic, religious and gender
discrimination. Through both Republican and DeraticrAdministrations, the Division
developed a well-earned reputation for expertise@nfessionalism in its civil rights
enforcement efforts. Partisan politics was rarilgyer, injected into decision-making,
in large measure because decisions usually arosedareer staff and were normally
respected by political appointees. The careef glajed a central role in recommending
new career hires and those recommendations wessthiways respected.
Unfortunately, since this administration took offi¢hat professionalism and non-
partisan commitment to the historic mission of Eheision has been replaced by
unprecedented, political decision making. Theltasuhat the essential work of the
Division to protect the civil rights of all Amerina is not getting done.

This Committee is right to try and shine a lighttbe vote suppression schemes
that have infected our elections. And it is righattempt to legislate in this area, to

ensure that voters are not intimidated and predeinten voting.
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If we are going to try and spread democracy thinoug¢ the world, we should first
make sure that we correct our own election inadeigadnere at home. Vote suppression
and racially targeted vote caging schemes thraghtemtegrity of our elections and
undermine our democracy. They have no place ustaspciety. | look forward to
working with Members of the Committee to put an émthis abhorrent practice.

Thank you again for the opportunity to testify drefthe Committee.
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Attachment A

Vote Caging Activities in the 1980’s:

New Jersey 1981

The notorious 1981 New Jersey gubernatorial @edietween Republican Tom
Kean and Democrat Jim Florio provided a window wdter intimidation and
suppression techniques, vote caging in particllae. Republican National Committee
used vote caging to compile a list of more tha®@8 voters, mostly Black and Latino,
to challenge at the polls. Republican “ballot ségtiteams hired armed guards with
armbands to police polling places.

Kean won by less than 2,000 voters, but only aftealmost month-long recount.
Both state and county prosecutors launched invastigs into voter intimidation. A
federal court eventually entered a consent debiaeotohibited the RNC from engaging
in vote caging.

Louisiana 1986

In the 1986 election, the RNC used vote cagingptapile a list of 31,000 voters,
mostly black, that it attempted to have throwntb# voter rolls. At the time, Kris Wolfe,
the Republican National Committee Midwest politidakctor, wrote Lanny Griffith, the
committee's Southern political director, “I knowstls really important to you. | would
guess this program would eliminate at least 60{0(D,000 folks from the rolls. If this
is a close race, which | assume it is, this codeékthe black vote down considerably.”
Following this caging scandal, both parties agteeaimend the original 1982 consent
decree to require that the RNC would submit tocthart any ballot security plan for
approval.

The 1990's: Vote Suppression Through Caging Contires

North Carolina 1990

In October of 1990, when the black Democratic date for U.S. Senate, Harvey
Gantt, was leading incumbent Jesse Helms in tHs,gbe Helms for Senate Committee
and the North Carolina Republican Party developedta caging scheme.
As described above, according to a lawsuit brobgtthe Bush | Justice Department, on
October 29, 2004, at least 44,000 postcards werte wahout a disclaimer that they were
paid for by a political party, exclusively to blackters in North Carolina. The postcards
served two purposes; first, they were intendedricty intimidate and threaten black
voters and to give them false information aboutngtsecond, and more insidiously, the
undelivered postcards would be used to createiagésgt of black voters with the intent
of challenging them at the polls. According to s, “This effort was terminated
shortly before the election and subsequent tortii@tion of an investigation ... by the
United States Department of Justice.” Later a condecree was entered against
defendants that allowed the court oversight urdtal.

The 2004 Elections: Vote Caging Suppression At FuBore
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Florida 2004

The 2000 election in Florida raised the stakesadsol showed the effectiveness
of disenfranchising black voters in a close eletti®oth parties trained their sights on
the state again in 2004 and vote caging becametegral part of the Republican Party
plan in the Sunshine State.

In the late summer and fall of 2004, the Republisational Committee
developed a caging list of voters in predominabthck areas of Jacksonville, Florida.
The scheme came to light when Tim Griffin, then Research Director and Deputy
Communications Director for the RNC, mistakenlyts@me-mail with the subject line
“caging” to an e-mail address at georgewbush.oppliéical parody website whose
operators sent it to the press. Griffin had meaursend the list to a Republican operative
with an e-mail address at georgewbush.com, theiaffBush campaign e-mail suffix.
Griffin’s e-mail contained an Excel spreadsheetdi@ig-1.xIs” containing the names of
1,886 Florida voters, mostly black, including tremes of black soldiers deployed
abroad.

As the BBC reported, “An elections supervisor alldhassee, when shown the
list, told Newsnight: ‘The only possible reason whgy would keep such a thing is to
challenge voters on Election Day.” A recent anays the names on the caging list
showed that the Jacksonville caging preferentsdigcted blacks and excluded whites.
Griffin was later appointed an interim U.S. Attoyria Arkansas. The White House
refused to submit him to the Senate for confirnrabat of concerns over his
involvement in vote caging, as Monica Goodling fied in her testimony before the
Senate Judiciary Committee.

Nevada 2004

In Clark County Nevada, the former state Repuhliearty executive director,
Dan Burdish, attempted to cage 17,000 voters wpeéisto the 2004 election. The
voters had been put on an “inactive” list when rsaitt to their addresses was returned.
TheLas Vegas Review Journal reported, “Burdish said he only targeted Democrati
voters because ‘I'm a partisan Republican, | adrhit

Local election administrators objected to the lemge, including Registrar of
Voters Larry Lomax. As reported by tReview Journal, “Lomax said he can see no
legitimate reason why Burdish would challenglee voters. ‘The law already tells us
what to do with inactive voters,” Lomax said. ‘Tla provides a remedy for these
people, and I'd guess that the only point in alehge_would be an attempt to intimidate
voters.”™

Ohio 2004

More so than Florida, Ohio was ground zero forltbdy contested 2004 election
—and also a hotbed of voter intimidation. The CRepublican Party developed a caging
scheme and identified 35,000 newly registered gateurban areas, mostly black, who
either refused to sign for letters from the Remdli party or whose letters came back
undeliverable. An attorney for the Ohio Republi€arty even admitted that the plan was
to use the returned letters from minority neighloods to challenge voters.

Prior to Election Day, when the caging list woulllsed to challenge voters at
the polls, the caging scheme was challenged int coutwo fronts. In New Jersey, voters
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filed suit against the RNC for violating the 198heent decree. The RNC argued that
the consent decree only applied to it, not the GQepublican Party, which planned to
supply the challengers, and therefore was inagpkct the Ohio election. The federal
court rejected that argument, and, on Nov. 1, 266dered Republicans in Ohio not to
proceed with the caging scheme on Election Day.

Meanwhile, in Ohio, voters filed suit to challernipe Ohio law permitting
political parties to post challengers in pollinggts on Election Day — challengers armed
with caging lists.

While the court battles were playing out in News&g and Ohio in the days and
hours leading up to the 2004 election, with thétsgpf minority voters hanging in the
balance, did the Department of Justice step imtoree the Voting Rights Act?
Unsurprisingly for anyone who's followed the ongpiscandal over the politicization of
the Civil Rights Division, the answer is “of counset.” Perversely, the Justice
Department sent a letter to the Ohio federal junlgggseeing the lawsuit to tell her that
the challenge statute that was to be used as fpidue @ote caging scheme was perfectly
fine.

Assistant Attorney General Alex Acosta’s Oct. 2004 letter to District Judge
Susan Dlott was unusual not just in that it attesdpib offer legal cover for the same
practices that 12 years earlier DOJ had sued [m btd also because it was nearly
unprecedented for DOJ to intervene in an electi@oase in which it had not previously
participated, its involvement was unsolicited, &nlas not a party,. (Acosta’s letter was
sent just a few days after then-U.S. Attorney Begdcholzman filed the now-infamous
indictments against the four ACORN workers in Migs9

Judge Dlott refused to heed the advice of the fasig\ttorney General, found
that permitting the challenges would have a rac@icriminatory impact, and issued an
order enjoining the Republican Party from placihgliengers at the polls.In the end, the
caging scheme was stymied. (For a thorough disousdiother voter intimidation
techniques that succeeded, Beeserving Democracy: What Went Wrong in Ohio, Status
Report of the House Judiciary Committee Democi@tatf, January 5, 2005 [a.k.a. “the
Conyers Report”].)

Pennsylvania 2004

The Pennsylvania GOP targeted for caging onlyrgatePhiladelphia, which is
approximately 45% black, according to Census d&bgers in other parts of the state,
which is 85% white, were not caged.

The party compiled a caging list of 10,000 returosn a Republican mailing
purporting to welcome new registrants in Philadelgh the political process, and then
announced plans to challenge those 10,000 voteEdemtion Day. The Republican
speaker of the state House admitted the campaigiogavere intended to “keep down”
the vote in Philadelphia.

As The Inquirer reported, “State Republicans released additioetild yesterday
from their list of 10,000 letters to Philadelphioters that they said were returned as
undeliverable. They said they would use this bsthallenge voters at the polls today - a
type of challenge similar to one that federal juglgave barred Republicans from using
today in Ohio.[25]
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According to theBucks County Courier Times: “Election officials and other
observers, however, say the 7.6 percent rate wfrred letters isn't surprising in a large
city with many transient, low-income neighborhoo@sis is a mobile population,’ said
Randall Miller, who teaches a course on electidri&.aloseph's University. ‘Some
people are living in places where they don't reallye addresses, [such as] shelters.
They have every right to vote.” When the medikemksthe GOP for the list, the party
initially refused but later provided just six nanse®l addresses.

Wisconsin 2004

The Wisconsin Republican Party announced the @ayuvefore the 2004 election
plans to challenge 37,180 voters on a caging ésebbped by the party. The Wisconsin
GOP targeted for caging only voters in Milwauke&jch is approximately 40% black
and 55% minority (black and Hispanic), accordingcensus data. Voters in all other
parts of the state, which is 91% white, were ngech

In this caging scheme, the party used a commesofélvare program to compare
addresses on voter registration cards to a pastaks database of known addresses, and
then announced plans to challenge 37,180 voteheaiolls whose addresses, the party
claimed, didn’t match.

The non-partisan City Attorney called the plantfageous.” It was. Of the caged
list, 13,300 of the addresses simply listed inadregartment numbers. Some 18,200
more cases stemmed from the lack of an apartmenbeufor a resident of an existing
building.

Of the remaining 5,000 or so addresses, the QityrAey’s office found hundreds
actually did exist, and many of the other non-mescivere likely due to clerical errors.
Had the plan been allowed to go forward, thousadisgally-registered, apartment-
dwelling black voters would have been challengezhbse of a clerical error involving
apartment numbers. The attempt was stopped b@ithidttorney and Election
Commission.
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