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Mr. Chairman and members of the subcommittee, I am Judge Mark R. Kravitz of the United

States District Court for the District of Connecticut, and I chair the Judicial Conference’s Advisory

Committee on Civil Rules.  I am submitting this statement on behalf of the Conference’s Committee

on Rules of Practice and Procedure and its Advisory Committee on Civil Rules.  

The Rules Committees oppose the “Sunshine in Litigation Act of 2009” (H.R. 1508), which

was introduced on March 12, 2009, on the ground that it effectively amends the Federal Rules of

Civil Procedure outside the rulemaking process, contrary to the Rules  Enabling Act   (28 U.S.C. 

§§ 2071-2077).  Under the Rules Enabling Act, proposed amendments to federal court rules are

subjected to extensive scrutiny by the public, bar, and bench through the advisory committee

process, carefully considered by the Judicial Conference, and then presented after approval by the

Supreme Court to Congress.  It is an exacting, transparent, and deliberative process designed to

provide exhaustive scrutiny to every proposed amendment of the rules, by many knowledgeable

individuals and entities, so that lurking ambiguities can be unearthed, inconsistencies removed,

problems identified, and improvements made.  It is also a process that relies heavily upon empirical

research, rather than anecdotal information, to identify problems and to ensure that any solution is

workable,  effective, and does not create unintended consequences.  Direct amendment of the federal

rules through legislation, even when the rulemaking process has been completed, circumvents the

careful safeguards that Congress itself established in the Rules Enabling Act.

After years of careful and thorough study through the Rules Enabling Act process, the

Judicial Conference Committee on Rules of Practice and Procedure and the Advisory Committee

on Civil Rules did not recommend that the Judicial Conference approve a change to Rule 26(c)

similar to that proposed in the Sunshine in Litigation Act and its predecessors.  Because the Rules
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Committees made no such recommendation, the Judicial Conference has not been asked nor has it

taken a formal position on the specifics of the Act’s provisions.  The Rules Committees did not

recommend such a change to Rule 26(c) for three principal reasons.  First, the bill is unnecessary.

Second, it would impose an intolerable burden on the federal courts.  Third, it would have significant

adverse consequences on civil litigation, including making litigation more expensive and making

it more difficult to protect important privacy interests.  

I am no stranger to these issues.  In my former life as a private practitioner, I represented

numerous media companies in their efforts to gain access to court proceedings and to information

held by state and federal governments.   As a judge, I have worked with litigants to craft responsible

protective orders that safeguard the legitimate privacy interests of the parties while at the same time

protecting the public’s constitutionally grounded interest in open judicial proceedings.

Discovery Protective Orders

H.R. 1508 is intended to prevent parties from using the federal judicial process to conceal

matters that harm the public health or safety by imposing requirements for issuing discovery

protective orders under Rule 26(c) of the Federal Rules of Civil Procedure.  The bill would require

a judge presiding over a case, who is asked to enter a protective order governing discovery under

Rule 26(c), to make findings of fact that the information obtained through discovery is not relevant

to the protection of public health or safety or, if it is relevant, that the public interest in the disclosure

of potential health or safety hazards is outweighed by the public interest in maintaining the

confidentiality of the information and that the protective order requested is no broader than

necessary to protect the privacy interest asserted.

Bills that would regulate the issuance of protective orders in discovery under Rule 26(c),

similar to H.R. 1508, have been introduced regularly since 1991.  Under the Rules Enabling Act,

the Rules Committees studied Rule 26(c) to inform themselves about the problems identified by
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these bills and to bring the strengths of the Rules Enabling Act process to bear on the problems that

might be found.  Under that process, the Rules Committees carefully examined and reexamined the

issues, reviewed the pertinent case law and legal literature, held public hearings, and initiated and

evaluated empirical research studies.

 The Rules Committees also considered specific alternative proposals to amend Rule 26(c),

intended to address the problems identified in H.R. 1508’s predecessor bills, including an

amendment to Rule 26(c) that expressly provided for modification or dissolution of a protective

order on motion by a party or nonparty.  The Rules Committees published the proposed amendments

through the Rules Enabling Act process.  Public comment led to significant revisions, republication,

and further extensive public comment.  At the conclusion of this process, the Judicial Conference

decided to return the proposals to the Rules Committees for further study.  That study included the

work described above. 

The Empirical Data Identify Scope of Protective Order Activity

In the early 1990’s, the Rules Committees began studying pending bills, like H.R. 1508,

requiring courts to make particularized findings of fact that a discovery protective order would not

restrict the disclosure of information relevant to the protection of public health and safety.  The

study raised significant concerns about the potential for revealing, in the absence of a protective

order, confidential information that could endanger privacy interests and generate increased

litigation resulting from the parties’ objections to, and refusal to voluntarily comply with, the broad

discovery requests that are common in litigation.  The Rules Committees concluded that the issues

merited further consideration and that empirical information was necessary to understand whether

there was a need to regulate the issuance of discovery protective orders by changing Rule 26(c).  

In 1994, the Rules Committees asked the Federal Judicial Center (FJC) to do an empirical

study on whether discovery protective orders were operating to keep information about public safety
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or health hazards from the public.  The FJC completed the study in April 1996.  It examined 38,179

civil cases filed in the District of Columbia, Eastern District of Michigan, and Eastern District of

Pennsylvania from 1990 to 1992.  The FJC study showed that discovery protective orders were

requested in only about 6% of the approximately 220,000 civil cases filed in federal courts in that

time period.  Most of the requests are made by motion.  Courts carefully review these motions and

deny or modify them in a substantial proportion.  Less than one-quarter of the requests are made by

party stipulations and the courts usually accept them. 

In most civil cases in which discovery protective orders were entered, the empirical study

showed that the orders did not impact public safety or health.  In its study, the FJC randomly

selected 398 cases that had protective order activity.  A careful inspection of the data reveals that

the protective orders targeted by H.R. 1508 represent only a small fraction of civil cases in federal

courts. Only half of the 398 cases studied by the FJC involved a protective order restricting

disclosure of discovery materials.  The other half of the 398 cases involved a protective order

governing the return or destruction of discovery materials or imposing a discovery stay pending

some event or action.  In addition, in those cases in which a protective order was entered, a little

more than 50% were civil rights and contract cases and only about 9% were personal injury cases,

in which public safety or heath issues might conceivably arise.  The empirical data showed no

evidence that protective orders create any significant problem of concealing information about

public hazards.  A copy of the study is attached to this statement.

Information Shows No Need for the Legislation  

The Rules Committees studied the examples of cases in which information was hidden from

the public commonly cited to justify legislation such as H.R. 1508.  In these cases, the Rules

Committees found that there was information available to the public sufficient to protect public

health or safety.  The pertinent information was found in court documents available to the public,
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e.g., pleadings and motions, as well as in reported stories in the media.  In particular, the complaints

filed in these civil cases typically contained extensive information describing the alleged party’s

actions sufficient to inform the public of any health or safety issue.  In product defect cases, for

example, complaints typically, at a minimum, identify the allegedly defective product or alleged

wrongdoer, identify the accident or event at issue, and describe the harm.  Complaints are readily

accessible to the public, the press and regulatory agencies. Indeed, remote access to court filings,

now available in virtually all federal courts, makes it easier, more efficient, and inexpensive to find

complaints with allegations that raise public health and safety issues.  

The Rules Committees also examined the case law to determine whether the court rulings

in cases in which parties file motions for protective orders in discovery justified legislation.  The

case law showed that federal courts review such motions carefully and often deny or modify them

to grant only the protection needed, recognizing the importance of public access to court filings. The

case law also showed that courts often reexamine protective orders if intervenors or third parties

raise concerns.  See, e.g., In re Zyprexa Prods. Liab. Litig., 253 F.R.D. 69, 208-09  (E.D. N.Y.

2008).  That conforms with my own personal experience as a lawyer in representing media

companies.  The FJC study corroborated the findings of the case law study and showed that judges

denied or modified a substantial proportion of motions for protective orders.  

The bill’s limited practical effect further undermines its justification.  The potential benefit

of the proposed legislation would be minimized by the general rule that what is produced in

discovery is not public information.  The Supreme Court recognized this limit when it noted in

Seattle Times Co. v. Rhinehart, 467 U.S. 20, 33 (1984), that discovery materials, including “pretrial

depositions and interrogatories are not public components of a civil trial.  Such proceedings were

not open to the public at common law, ... and, in general, they are conducted in private as a matter

of modern practice.”  Information produced in discovery is not publicly available unless it is filed
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with the court.  Information produced in discovery is not filed with the court unless it is part of or

attached to a motion or other submission, such as a motion for summary judgment.  Consequently,

if discovery material is in the parties’ possession but not filed, it is not publicly available.  The

absence of a protective order does not require that any party share the information with the public.

The proposed legislation would have little effect on public access to discovery materials not filed

with the court.

Even when a protective order is entered, it usually does not result in the sealing of all, or

even many, documents or information submitted to the court.  Case law shows that courts are rightly

protective of the public’s right to gain access to information and documents submitted to the courts.

Thus, my court of appeals, the Second Circuit, has held that “[d]ocuments used by parties moving

for, or opposing summary judgment should not remain under seal absent the most compelling

reasons.” Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 123 (2d Cir. 2006) (quoting Joy v.

North, 692 F.2d 880, 893 (2d Cir. 1982)); see Hartford Courant Co. v. Pellegrino, 380 F.3d 83, 91

(2d Cir. 2004) (stating that judicial records enjoy a “presumption of openness,” a presumption that

is rebuttable only “upon demonstration that suppression is essential to preserve higher values and

is narrowly tailored to serve that interest” (internal quotations omitted)).  The Court of Appeals has

instructed District Courts that “a judge must carefully and skeptically review sealing requests to

insure that there really is an extraordinary circumstance or compelling need.” Video Software

Dealers Assoc. v. Orion Pictures, Corp. (In re Orion Pictures Corp.), 21 F.3d 24, 27 (2d Cir. 1994)

(citation omitted).

The Legislation Would Impose Intolerable Burdens on the Federal Civil Justice System

 The scope of discovery has dramatically changed since legislation like H.R. 1508 was first

introduced in 1991.  Most discoverable information is now stored in computers and the growth in

electronically stored information has exploded.  Relatively “small” cases often involve huge
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volumes of information.  The discovery requests in cases filed in federal court typically involve

gigabytes of electronically stored information or about 50,000 pages per gigabyte.  Cases requiring

intensive discovery can involve many gigabytes, and some cases are now producing terabytes of

discoverable information, or about 50 million pages. 

Requiring courts to review discovery information to make public health and safety

determinations in every request for a protective order, no matter how irrelevant to public health or

safety, will burden judges, further delay pretrial discovery and inevitably increase the cost of civil

litigation in federal courts.  It is important to recognize that most protective orders are requested

before any documents are exchanged among the parties or submitted to the court and that it would

be difficult, if not impossible, for the court to make the review the legislation requires.  Furthermore,

as a practical matter, “smoking guns” will be difficult, if not impossible, for the judge to recognize

in the mountain of documents that must be reviewed, all without the assistance of the requesting

party’s counsel or expert.  Indeed, the requirement to review all this information would make it

infeasible for most federal judges even to consider undertaking the review.   

Under current law, by contrast, motions for protective orders typically do not require the

judge, who at that point has little information about the case, to examine all documents and

information that may be produced in discovery to try to determine in advance whether any of it is

relevant to protecting public health or safety.  Instead, the parties generally request protective orders

that seek confidentiality for categories of documents or information.  The lawyers for each side can

present arguments and the judge can evaluate whether particular categories of documents should be

covered by a protective order and what the terms should be.  If entered by the judge, protective

orders provide the parties and the court with a procedural framework that allows the parties to

produce documents and information much more quickly than would be the case if item-by-item

judicial examination was required.
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Moreover, protective orders also usually provide that after documents are produced in

discovery, the receiving party may challenge whether particular documents or information should

be kept confidential.  Such challenges are often made at a time when the judge knows more about

the case, and they typically involve a much smaller subset of the documents produced in discovery.

In considering such requests, the judge also has the benefit of input from the lawyers after they have

received the documents and know what they contain.  Current law also allows federal courts to tailor

protective orders to be sure that they are no broader than necessary.  Finally, when documents are

filed in court, the common law or constitutional interest of the public in open proceedings will apply.

The Legislation Would Have Significant Adverse Consequences  

Since bills like H.R. 1508 were first introduced in 1991, obtaining information contained in

court documents has become much easier.  Court records no longer enjoy the practical obscurity

they once had when the information was available only on a visit to the courthouse.  The federal

courts now have electronic court filing systems, which permit public remote electronic access to

court filings.  Electronic filing is an inevitable development in this computer age and is providing

beneficial increases in efficiency and in public access to court filings.  But remote public access to

court filings makes it more difficult to protect confidential information, such as competitors’ trade

secrets or individuals’ sensitive private information.  If particularized fact findings are required

before a discovery protective order can issue, parties in these cases will face a heavier litigation

burden, and some plaintiffs might abandon their claims rather than risk public disclosure of highly

personal or confidential information. 

Parties rely on the ability to obtain protective orders in voluntarily producing information

to each other without the need for extensive judicial supervision.  They do this for many valid

reasons, including saving costs that would otherwise be incurred in carefully screening every

document produced in discovery.  If obtaining a protective order required item-by-item judicial
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consideration to determine whether the information was relevant to the protection of public health

or safety, as contemplated under the bill, parties would be less likely to seek or rely on such orders

and less willing to produce information voluntarily, leading to discovery disputes.   Requiring parties

to litigate and courts to resolve such discovery disputes would impose significant costs and burdens

on the discovery process and cause further delay.  Such satellite disputes would increase the cost of

litigation, lead to orders refusing to permit discovery into some information now disclosed under

protective orders, add to the pressures that encourage litigants to pursue nonpublic means of dispute

resolution, and force some parties to abandon the litigation.

 The burdensome requirements of H.R 1508 are especially objectionable because they would

be imposed in cases having nothing to do with public health or safety, in which a protective order

may be most needed and justified.  As noted, the empirical data showed that about one-half of the

cases in which discovery protective orders of the type addressed in H.R. 1508 are sought involve

contract claims and civil rights claims, including employment discrimination.  Many of these cases

involve either protected confidential information, such as trade secrets, or highly sensitive personal

information.  In particular, civil rights and employment discrimination cases often involve personal

information not only about the plaintiff but also about other individuals who are not parties, such

as fellow employees.  As a result, the parties in these categories of cases frequently seek orders

protecting confidential information and personal information exchanged in discovery.  H.R 1508

would make it more difficult to protect confidential and personal information in court records to the

detriment of parties filing civil rights and employment discrimination cases.

Conclusion   

The Rules Committees consistently have concluded that provisions affecting Rule 26(c),

similar to those sought in H.R. 1508, are not warranted and would adversely affect the

administration of justice.  The Committees’ substantive concerns about the proposed legislation
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result from the careful study conducted through the lengthy and transparent process of the Rules

Enabling Act.  That study, which spanned years and included research to gather and analyze

empirical data, case law, academic studies, and practice, led to the conclusion that no change to the

present protective-order practice is warranted because: (1) the empirical evidence showed that

discovery protective orders did not create any significant problem of concealing information about

safety or health hazards from the public; (2) protective orders are important to litigants’ privacy and

property interests; (3) discovery would become more burdensome and costly if parties cannot rely

on protective orders; (4) administering a rule that added conditions before any discovery protective

order could be entered would impose significant burdens on the court system and costs on litigants;

and (5) such a rule would have limited impact because much information gathered in discovery is

not filed with the court and is not publicly available in any event.  

If the Committee is aware of empirical information that suggests that protective orders have

become a problem of some kind, the Rules Committees would be pleased to take a look at the

empirical information and consider whether any rules changes are needed in response.   To date, the

Rules Committees have not been directed to any such empirical information.  In the absence of

demonstrated abuses, there seems no reason to burden litigants and courts with the requirements of

H.R. 1508.

Confidentiality Provisions in Settlement Agreements

The Empirical Data Shows No Need for the Legislation

H.R. 1508 would also require a judge asked to issue an order approving a settlement

agreement to make findings of fact that such an order would not restrict the disclosure of

information relevant to the protection of public health or safety or, if it is relevant, that the public

interest in the disclosure of potential health or safety hazards is outweighed by the public interest

in maintaining the confidentiality of the information and that the protective order requested is no
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broader than necessary to protect the privacy interest asserted.  In 2002, the Rules Committees asked

the Federal Judicial Center to collect and analyze data on the practice and frequency of “sealing

orders” that limit disclosure of settlement agreements filed in the federal courts.  The Committees

asked for the study in response to proposed legislation that would regulate confidentiality provisions

in settlement agreements.  H.R. 1508 contains a similar provision.  In April 2004, the FJC completed

its comprehensive study surveying civil cases terminated in 52 district courts during the two-year

period ending December 31, 2002.  In those 52 districts, the FJC found a total of 1,270 cases out of

288,846 civil cases in which a sealed settlement agreement was filed, about one in 227 cases

(0.44%).  A copy of the study is attached to this statement.

The FJC study then analyzed the 1,270 sealed-settlement cases to determine how many

involved public health or safety.  The FJC coded the cases for the following characteristics, which

might implicate public health or safety: (1) environmental; (2) product liability; (3) professional

malpractice; (4) public-party defendant; (5) death or very serious injury; and (6) sexual abuse.  A

total of 503 cases (0.18% of all cases) had one or more of the public-interest characteristics.  That

number would be smaller still if the 177 cases that were part of two consolidated MDL (multidistrict

litigation) proceedings were viewed as two cases because they were consolidated into two

proceedings before two judges for centralized management. 

After reviewing the information from the 52 districts, the FJC concluded that there were so

few orders sealing settlement agreements because most settlement agreements are neither filed with

the court nor require court approval.  Instead, most settlement agreements are private contractual

obligations. 

The Rules Committees were nonetheless concerned that even though the number of cases

in which courts sealed a settlement was small, those cases could involve significant public hazards.

A follow-up study was conducted to determine whether in these cases, there was publicly available
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information about potential hazards contained in other records that were not sealed.  The follow-up

study showed that in the few cases involving a potential public health or safety hazard and in which

a settlement agreement was sealed, the complaint and other documents remained in the court’s file,

fully accessible to the public.  In these cases, the complaints generally contained details about the

basis for the suit, such as the defective nature of a harmful product, the dangerous characteristics of

a person, or the lasting effects of a particular harmful event.  Although the complaints varied in level

of detail, all identified the three most critical pieces of information regarding possible public health

or safety risks: (1) the risk itself; (2) the source of that risk; and (3) the harm that allegedly ensued.

In many of the product-liability cases, for example, the complaints went further and identified a

particular feature of the product that was defective, or described a particular way in which the

product failed.  In the cases alleging harm caused by a specific person, such as civil rights violations,

sexual abuse, or negligence, the complaints consistently identified the alleged wrongdoer and

described in detail the causes and extent of the alleged injury.  These findings were consistent with

the general conclusions of the FJC study that the complaints filed in lawsuits provided the public

with “access to information about the alleged wrongdoers and wrongdoings.” A copy of the follow-

up study is attached to this statement.

The Legislation is Unlikely to be Effective

The FJC study shows that only a small fraction of the agreements that settle federal-court

actions are filed in the court.  Most settlement agreements remain private contracts between the

parties.  On the few occasions when parties do file a settlement agreement with the court, it is to

make the settlement agreement part of the judgment to ensure continuing federal jurisdiction, not

to secure court approval of the settlement.  Such agreements would not be affected by prohibitions,

like those in H.R. 1508, prohibiting a court from entering an order “approving a settlement

agreement that would restrict disclosure” of its contents.
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Conclusion 

Based on the relatively small number of cases involving a sealed settlement agreement and

the availability of other sources — including the complaint — to inform the public of potential

hazards in cases involving a sealed settlement agreement, the Rules Committees concluded that it

was not necessary to enact a rule or a statute restricting confidentiality provisions in settlement

agreements.  Once again, if the Committee is aware of empirical information that suggests that

sealed settlements have become a larger problem, the Rules Committees would be pleased to take

a look at the empirical information and consider whether any rules changes are needed in response.

I thank you for the opportunity to appear before you today. 




