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The Rights v. Security Myth*

My primary purpose today is to try to dispel the myth of a human rights-national security
tradeoff. Rights and security are intimately interrelated. Doing the right thing in terms of human
rights is also the right thing in terms of American national security. Our nation is not facing
tough tradeoffs. It is facing tough myths that need dispelling.

One particularly stubborn part of the trade-off myth is that the President may exercise
extraordinary wartime privileges to kill and detain with respect to persons anywhere in the
world. In fact, since the end of combat operations in Iraq, the United States has been involved in
combat operations in only one country: Afghanistan. The Afghan conflict is a counter-
insurgency war being fought by the government of Afghanistan with the assistance of outside
troops, including Americans. The United States began its current involvement in Afghanistan in
October 2001 in a war of self-defense as permitted by the United Nations Charter in response to
the 9/11 attacks. That war ended in June 2002 when Afghan leaders replaced the ousted Taliban
government and replaced it with a government friendly to the United States.

The only place where it is lawful today for the United States to intentionally target and kill
persons is in Afghanistan. The only persons who may plausibly be held without trial until the
end of hostilities are detainees in Afghanistan. With respect to individuals outside Afghanistan
of concern to the United States, the U.S. must treat them as criminal suspects, just as it is treating
Julian Assange and just as it is treating a number of persons within our own borders.

To do otherwise, weakens American security by fueling anger and hatred in response to our law
violations. We also fuel anger by extending rights to people in the U.S. and in Europe that we do
not extend in poorer regions. Law violations and disparate treatment weakens America’s ability
to lead in strengthening the rule of law in the world. Fundamentally, it will be respect for law
and rejection of violence that will give Americans the greatest security.

Despite these truths, the United States is still operating under the flawed legal analysis that was
developed after 9/11 by government lawyers trying to justify torture. Those arguments have
been widely and roundly condemned as highly flawed. Yet, the same basic legal reasoning
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underpins American’s current use of targeted killing and to justify the detention without trial of
many persons.

The United States is carrying out targeted killing with drones, helicopter gunships, cruise
missiles fired from Navy vessels, bomber aircraft, and other means to kill individuals without
warning in Pakistan, Somalia, and Yemen. The targets of these attacks are suspected members
of al Qaeda, various Taliban groups, and other militant organizations. It was only on 9/11 that
the U.S. began to treat such persons as anything but common criminals. The same lawyers who
wrote the torture memo, who devised the detention policy, who tried to make Guantanamo Bay a
legal black hole, developed specious legal arguments for the proposition that persons outside of
armed conflict hostilities could be combatants and killed as if in a war.

Before September 11, 2001, the United States applied its criminal law to terrorism suspects.?
President Ronald Reagan explained that terrorists have and should have the status of criminals,
not combatants. He said that to “grant combatant status to irregular forces even if they do not
satisfy the traditional requirements ... would endanger civilians among whom terrorists and other
irregulars attempt to conceal themselves.”

In 2001, U.S. Ambassador to Israel, Martin Indyk, stated on Israeli television in connection with
Israeli targeted killing of suspected terrorists: “The United States government is very clearly on
the record as against targeted assassinations. They are extrajudicial killings, and we do not
support that.”* The U.S. position with respect to terrorists has been to treat them as criminals
they are. After attacks by al Qaeda on American targets in 1993, 1998, and 2000, the U.S. used
the criminal law and law enforcement measures to investigate, extradite, and try persons linked
to the attacks.’

Our allies who dealt for years with determined problems of terrorism have taken the same
approach. The British, Germans, Italians, Indians, and others have all faced terrorist challenges
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that they dealt with using law enforcement methods.® When becoming a party to the 1977
Additional Protocols to the 1949 Geneva Conventions,’ the British appended the following
understanding to their acceptance: “It is the understanding of the United Kingdom that the term
‘armed conflict” of itself and in its context denotes a situation of a kind which is not constituted
by the commission of ordinary crimes including acts of terrorism whether concerted or in
isolation.”® France made a similar statement on becoming a party to the Protocol.’

In the days following the September 11 attacks, however, the United States asserted a different
choice of law to deal with the perpetrators. President Bush declared a “war” on terrorists that
“will not end until every terrorist group of global reach has been found, stopped and defeated.”*°
In the months that followed, we saw the administration invoke the core privileges available to
lawful belligerents during an armed conflict, including an expanded right to kill, a right to detain
without trial, and a right to search and seize cargo of foreign-flagged vessels.**
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It took some time before it was apparent that these privileges were being invoked outside of the
armed conflict in Afghanistan that began on October 7, 2001. The first public evidence came on
November 13, 2001, when President Bush issued an Executive Order titled “Detention,
Treatment, & Trial of Certain Non-Citizens in the War Against Terrorism” which stated that
terrorist suspects would be tried before military tribunals and would be subjected to military
detention, irrespective of where the person was captured.”> Detention would be based on a
person’s associations not his actions or the factual situation in which he found himself. This was
a novel assertion of when armed conflict privileges could be claimed. The Executive Order
made no reference to armed conflict duties nor did it take any stand on whether other states
should also have the same right to treat terrorist suspects as enemy combatants.

By January 2002, the prison at Guantanamo Bay was opened. Within a few years, the public
learned that some detainees had been brought there from Malawi, Bosnia, Algeria and other
places where no active hostilities were occurring.® The first known killing under the “global
war” declaration occurred on November 3, 2002. The CIA, based in Djibouti, fired a Hellfire
missile from a Predator drone at a car in Yemen, Killing the six men inside. Yemen recognized
no armed conflict on its territory at the time of the strike, nor was the United States at war with
Yemen. The CIA carried out the operation because the Air Force questioned its legality.
National Security Adviser Condoleezza Rice, however, argued in an interview on Fox News that
the Kkillings were lawful by saying, “We’re in a new kind of war, and we’ve made very clear that
it is important that this new kind of war be fought on different battlefields.” ** Also in 2002, a
Department of Defense official said al Qaeda suspects could be killed without warning wherever
they are found. Charles Allen said the U.S. could target “al-Qaeda and other international
terrorists around the world, and those who support such terrorists.”* In 2006, a Department of
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Justice official said in Congressional testimony that the President could order targeted killings
inside the United States on the basis of the new kind of war—the global war on terror.*

State Department Legal Adviser, Dean Harold Koh, has made it clear that the U.S. no longer
uses the term “global war on terror.” Rather, drone strikes, detention without trial and military
commissions in the case of persons not involved in the hostilities in Afghanistan are now being
based on the view that “as a matter of international law, the United States is in an armed conflict
with al-Qaeda, as well as the Taliban and associated forces, in response to the horrific 9/11
attacks, and may use force consistent with its inherent right to self-defense under international
law.”*” The Legal Adviser emphasized that in his view this is a different legal paradigm than the
“global war on terrorism.”*8

In either case, whether “a global war on terror” or an “armed conflict against al Qaeda and the
Taliban,” these are new positions for the U.S., apparently taken up in order to claim expanded
wartime rights with respect to targeted killing, detention, and judicial procedure. Once an armed
conflict is triggered, certain peacetime human rights protections no longer apply or no longer
apply in the same way. Under customary international law it is evident that in the emergency
situation of armed conflict hostilities, governments may detain opposition fighters and even use
lethal force if reasonably necessary.’ States parties to certain human rights treaties must
formally derogate from those treaties to be able to lawfully detain without trial or use lethal force
at the more flexible level applicable in armed conflict. Most human rights continue during
armed conflict as in peace, but the content of rights, such as the right to life may differ depending
on the situation in which it is invoked. According to the International Court of Justice in the
Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, “whether a
particular loss of life... is to be considered an arbitrary deprivation of life contrary to Article 6 of
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the [International Covenant on Civil and Political Rights], can only be decided by reference to
the law applicable in armed conflict and not deduced from the terms of the Covenant itself.”%

Other human rights conventions similarly couch the right to life in relative terms, depending on
the circumstances. Thus, they reflect that in armed conflict hostilities lives may lawfully be
taken in circumstances that would be unlawful outside such situations.” Governments reacting
to violence in circumstances less than armed conflict may only lawfully use lethal force in
situations of absolute necessity.

Within an armed conflict, lawful combatants are not restricted to killing only to save a human
life immediately. Opposing combatants and civilians taking a direct part in hostilities may be
killed in a zone of armed conflict hostilities unless they surrender or an alternative is available
and dictated by the principle of humanity. In the International Committee of the Red Cross
Customary Law Study, the right to target combatants but not civilians is the first rule:

Rule 1. The parties to the conflict must at all times distinguish between civilians
and combatants. Attacks may only be directed against combatants. Attacks must
not be directed against civilians.??

This rule is supported by a number of legal authorities, including, perhaps most importantly,
Additional Protocol | of 1977 to the 1949 Geneva Conventions:

Article 43(2) Members of the armed forces of a Party to a conflict (other than
medical personnel and chaplains covered by Article 33 of the Third Convention)
are combatants, that is to say, they have the right to participate directly in
hostilities.

Article 51(3) Civilians shall enjoy the protection afforded by this Section, unless
and for such time as they take a direct part in hostilities.

In short, lawful combatants need to know two things with respect to the combatant’s privilege to
kill: They must know they are targeting combatants or persons taking direct part in hostilities,
and they must know they are killing in a situation of armed conflict.

The Obama administration argues that Congress’s Authorization for the Use of Military Force
(AUMF) passed after the 9/11 attacks gives the President authority to attack suspected terrorist
anywhere in the world. The AUMF, however, restricts the President to measures that are
“necessary” and “appropriate.” Because targeted Killing and detention without are generally
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unlawful anywhere outside of Afghanistan, they are hardly “appropriate.”

Professor Anderson correctly concludes: “[A] strategic centerpiece of U.S. counterterrorism
policy rests upon legal grounds regarded as deeply illegal...by large and influential parts of the
international community.”?®

Not only is targeted killing and detention without trial generally unlawful in the terrorism
context, these battlefield practices do not succeed in ending terrorism:

In 2008, the Rand Corporation released a study that concluded:

All terrorist groups eventually end. But how do they end? Answers to this question have
enormous implications for counterterrorism efforts. The evidence since 1968 indicates
that most groups have ended because (1) they joined the political process or (2) local
police and intelligence agencies arrested or killed key members. Military force has rarely
been the primary reason for the end of terrorist groups, and few groups within this time
frame achieved victory. This has significant implications for dealing with [al Qaeda] and
suggests fundamentally rethinking post-September 11 U.S. counterterrorism strategy. *

We are told with respect to detention without trial and targeted killing — as we were with regard
to torture — that post-9/11 circumstances require extraordinary measures. Some of our leading
ethicists countered those claims for torture by arguing that the absolute ban on torture must be
respected as a moral imperative, regardless of the consequences.® We could say the same about
targeted killing, indefinite detention, and military commissions. But, as in the case of torture, it
turns out that doing the moral thing is also the effective thing. Torture is an unreliable means of
interrogation that trained interrogators reject,?® and, some of the best counter-terrorism experts
similarly reject the use of military force in efforts against terrorism. Terrorists seek to undermine
lawful institutions, to sow chaos and discord, and to foment hatred and violence. Upholding our
lawful institutions, holding to our legal and moral principles in the face of such challenges, is not
only the right thing to do — it is a form of success against terrorism that can lead to the end of
terrorist groups.

Apparently, President Obama is aware that targeted killing by drones will not achieve greater
national security in the face of terrorist threats. Bob Woodward writes in his new book,
Obama’s Wars:
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“Despite the CIA’s love affair with unmanned aerial vehicles such as Predators, Obama
understood with increasing clarity that the United States would not get a lasting, durable effect
with drone attacks.”?’

%" BoB WOODWARD, OBAMA’S WARS, 284 (2010).
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