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CHANGING TIDES: EXPLORING THE CURRENT
STATE OF CIVIL RIGHTS WITHIN THE DE-
PARTMENT OF JUSTICE

THURSDAY, MARCH 22, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
CiviL RiGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:07 a.m., in
Room 2237, Rayburn House Office Building, the Honorable Jerrold
Nadler (Chairman of the Subcommittee) presiding.

Present: Representatives Nadler, Davis, Ellison, Conyers, Scott,
Franks, Pence, Issa, and Jordan.

Staff present: David Lachmann, Chief of Staff; LaShawn Warren,
Majority Counsel; Crystal Jezierski, Minority Counsel; and Susana
Gutierrez, Professional Staff Member.

Mr. NADLER. Good morning. This hearing of the Subcommittee
on the Constitution, Civil Rights, and Civil Liberties will come to
order.

Today’s hearing will examine the work of the Civil Rights Divi-
sion of the Department of Justice.

The Chair recognizes myself for 5 minutes for an opening state-
ment.

Today we begin the Subcommittee’s oversight over the Civil
Rights Division of the Department of Justice. The Division, estab-
lished by Civil Rights Act of 1957, is charged with the enforcement
of our Nation’s civil rights laws, prohibiting discrimination on the
basis of race, sex, disability, religion and national origin. The Con-
stitution’s promise of equal protection under the laws has, for
many, remained unfulfilled. Our civil rights laws exist to make
that promise a reality for all Americans.

The recently released report by the Citizens’ Commission on Civil
Rights, “The Erosion of Rights: Declining Civil Rights Enforcement
Under the Bush Administration,” documents a very troubling pat-
tern of the politicization of the Division’s work. The findings, by
this bipartisan group of career civil rights professionals, are very
troubling. They reflect concerns that have been raised for several
years, and which, until now, have not been subject to the scrutiny
of this Subcommittee.

Allegations of the politicization of law enforcement are certainly
not new to the Members of this Committee. An extremely dis-
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turbing pattern is emerging from this Administration of relentless
political interference in the basic enforcement of our laws.

In areas such as the Voting Rights Act, which this Committee
and the Congress just recently reauthorized last year, we have re-
ceived allegations that political considerations have trumped the
recommendations of career staff. In some of these cases, the courts
have upheld the recommendations of the civil rights professionals
in the Division and have struck down the political decisions im-
posed by what some have called the Shadow Civil Rights Divi-
sion—that is, the political appointees who change the decisions or
the recommendations of the professional staff and make different
rulings on behalf of the Division, only to see those rulings upset by
the courts because the rulings were held to be contrary to law.

If the rule of law is to have any meaning, if the civil rights laws
this Committee produces are to have any value, then we must be
assured that those laws will be enforced without fear or favor or
political contamination.

I hope that we can get some answers to these very serious allega-
tions, and I look forward in particular to Mr. Kim’s testimony.

I will note that we did not get his testimony until yesterday
evening. This has become a pattern with the Justice Department,
one that I find unacceptable. I would be interested to know wheth-
er the Attorney General thinks he is accountable to anyone, be-
cause the contempt the department has shown toward this Com-
mittee, among other things, by not giving us that testimony until
last night and to its Members and the American people is deplor-
able.

I realize that this Administration has gotten a free ride for the
last 6 years, but that is over. This Committee will fulfill its con-
stitutional duty, and I hope that, in the future, we can count on
the department’s cooperation.

And that means, among other things, answering our questions
and giving us testimony before the night before the hearing.

I yield back the balance of my time.

I will now yield for an opening statement to the distinguished
Ranking minority Member, the gentleman from Arizona, Mr.
Franks.

[The prepared statement of Mr. Nadler follows:]

PREPARED STATEMENT OF THE HONORABLE JERROLD NADLER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK, AND CHAIRMAN, SUBCOMMITTEE ON
THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

Today we begin the Subcommittee’s oversight over the Civil Rights Division of the
Department of Justice.

The Division, established by Civil Rights Act of 1957, is charged with the enforce-
ment of our nation’s civil rights laws, prohibiting discrimination on the basis of race,
sex, disability, religion and national origin. The Constitution’s promise of equal pro-
tection under the laws has, for many, remained unfulfilled. Our civil rights laws
exist to make that promise a reality for all Americans.

The recently released report by the Citizens’ Commission on Civil Rights, “The
Erosion of Rights: Declining Civil Rights Enforcement Under the Bush Administra-
tion,” documents a very troubling pattern of the politicization of the Division’s work.
The findings, by this bi-partisan group of career civil rights professionals, are very
troubling. They reflect concerns that have been raised for several years, and which,
until now, have not been subject to the scrutiny of this Subcommittee.

Allegations of the politicization of law enforcement are certainly not new to the
members of this Committee. An extremely disturbing pattern is emerging from this
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administration of relentless political interference in the basic enforcement of our
laws.

In areas, such as the Voting Rights Act—which this Committee just reauthor-
ized—we have received allegations that political considerations have trumped the
recommendations of career staff. In these cases, the courts have upheld the rec-
ommendations of the civil rights professionals in the Division, and have struck down
the political decisions imposed by what some have called the Shadow Civil Rights
Division.

If the rule of law is to have any meaning, if the civil rights laws this Committee
produces are to have any value, then we must be assured that those laws will be
enforced without fear or favor.

I hope that we can get some answers to these very serious allegations, and I look
forward to Mr. Kim’s testimony.

I will note that we did not get his testimony until yesterday evening. This has
become a pattern with the Justice Department, one that I find unacceptable. I
would be interested to know whether the Attorney General thinks he’s accountable
to anyone, because the contempt the Department has shown toward this Committee,
to its members, and to the American people is deplorable.

I realize that this administration has gotten a free ride for the last six years, but
that’s over. This Committee will fulfill its constitutional duty, and I hope that, in
the future, we can count on the Department’s cooperation.

I yield back the balance of my time.

Mr. FrRaNKS. Well, thank you, Mr. Chairman. I am very pleased
to be here today to discuss the recent activities of the Civil Rights
Division in the Department of Justice.

And, Mr. Kim, thank you for being here, sir.

The Division performs work that is important to the health of
this Nation. And the evidence that we have in front of us here
today indicates that it has been well led in recent years.

In 2006, the Voting Section filed 17 new lawsuits, which more
than doubles the average number of lawsuits filed during the pre-
ceding 30 years.

This fall, the Division oversaw the largest election monitoring ef-
fort ever conducted by the Department of Justice for a midterm
election.

Last year, the Employment Litigation Section filed as many law-
suits challenging a pattern or practice of discrimination as during
the last 3 years of the previous Administration combined.

And in the last 6 years, the Division has tripled the number of
agreements reached with police departments across the country
and convicted 50 percent more law enforcement officials for mis-
conduct, such as the use of excessive force, as compared to the pre-
vious 6 years.

In fiscal year 2006, the department obtained a record number of
convictions in the prosecution of human trafficking crimes. Those
victims were predominantly women and minorities.

I was also pleased to see the Division’s recent report on its ef-
forts to protect religious liberty. Religious freedom is the corner-
stone from which all of our rights, including our civil rights, grow.

To reject the importance of our religious freedoms is to reject the
very basis upon which the premise of the statutes the Division is
charged with—of enforcing.

My colleagues in this majority have criticized the Division for its
enforcement activities. They disagree with the chosen priorities of
the President, the Attorney General and with Mr. Kim. While it is
certainly their right to disagree with the Division’s decisions, the
evidence shows that the Division has vigorously pursued those
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areas of the law that are most critical to civil rights and race rela-
tions in this country.

Under the current Administration, the department has increased
the number of prosecutions and the number of convictions in key
areas.

Similarly, the Division has had no rule 11—the rule under the
Federal code of civil procedure, which seeks to ensure a certain
level of good faith in all cases brought in Federal courts viola-
tions—no rule 11 violations. I mention this because the Division
under the leadership of President Clinton and former Attorney
General Janet Reno was ordered to pay or agreed to pay approxi-
mately $4 million for having brought frivolous lawsuits.

That means the lawsuits and the arguments made in those law-
suits were so lacking in merit that the lawyers of the Division and
the Division were sanctioned for having even brought them.

The ultimate goal of the department’s work in all areas should
be to punish wrongdoing and to remove deserving wrongdoers from
our communities.

And while I would hope that the Division is always asking how
it can do its job better, it seems clear that the Division has been
working to ensure that it furthers the important mandate it was
given when formed 50 years ago.

Over the last few years, the Division has continued to ask itself
how it can improve its performance while responding to what the
public views as traditional civil rights violations and working hard
to respond to emerging civil rights threats. This effort should be
applauded and not criticized.

The job of the Division and, quite frankly, the Department of
Justice as a whole is to provide national leadership on various legal
issues and to address complex multijurisdictional cases and legal
issues that promote the dignity of humanity.

I applaud the Division and the department’s current leadership
for making these strategic decisions and working to meet new chal-
lenges while continuing to address the longstanding issues that
may sadly remain in some pockets of our Nation.

Thank you for joining us here today, Mr. Kim. And I look for-
ward to discussing many of these issues with you and our other
witnesses.

Thank you, Mr. Chairman.

[The prepared statemet of Mr. Franks follows.]

PREPARED STATEMENT OF THE HONORABLE TRENT FRANKS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ARIZONA, AND RANKING MEMBER, SUBCOMMITTEE
ON THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

Thank you Mr. Chairman,

Mr. Chairman, our work to ensure the franchise to all citizens is not yet done.
I'm delighted to see that we can all agree, that there must be law to ensure that
all citizens have protection from false information about elections AND receive
unencumbered access to the ballot. Voters must be confident that their vote is not
diluted or cancelled out through voter fraud, by those who would make false state-
ments to illegally participate in elections. As we know, the Supreme Court has held
that (quote) “the right of suffrage can be denied by a debasement or dilution of the
weight of the citizens’ vote just as effectively as by wholly prohibiting the free exer-
cise of the franchise.” 1

1 Reynolds v. Sims, 377 U.S. 533, 555 (1964).
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We must ensure that only citizens are participating in elections, and this bill
brings us closer to that goal by penalizing those who would seek to dilute citizen
votes. Eligible citizens are able to prove their eligibility and are not dissuaded from
voting if required to do so. We know that states that have worked to strictly control
the integrity of their voter rolls have experienced positive results. The issue hits
close to home for me.

At the Committee’s field briefing in Arizona, Secretary of State Jan Brewer dis-
cussed the effects of the newly enacted identification law known as Proposition 200.
Under Proposition 200, all voters are required to present identification at the polls
before casting a ballot, and all new voter registration applications must be accom-
panied by sufficient proof of citizenship. While identification is required in all Ari-
zona jurisdictions, 15 jurisdictions have successfully implemented a proof of citizen-
ship requirement. Secretary Brewer testified that Arizona has experienced a 15.4
percent INCREASE in voter registration since the requirements of Proposition 200
went into effect.

Currently, state and local governments do not have any effective way to prevent
non-citizens from registering to vote and voting. Section 303(b)(4)(A) of HAVA re-
quires inclusion of a citizenship box on the National Voter Registration Form. When
applying to register to vote, individuals must check the box affirming their citizen-
ship. The law provides that registration forms that do not have the box checked
should be rejected and returned to the individual. However, some states are not en-
forcing this requirement. Even in states that do enforce the citizenship requirement,
it is still done on an honor system that relies on the truthful response of the reg-
istrant. While the present state of the law leaves the system open to abuse, our
work in this Committee will take us one step further to help to insure that only
eligible citizens are voting.

While there may be disputes about the nature and extent of voter fraud, there
can be no dispute that it occurs. People must be protected from false information
about elections and encouraged that their vote will be counted and will not be can-
celled out by an illegal vote.

With these aims in mind, I look forward to seeing our hard work on this issue
come to fruition today.

Thank you, Mr. Chairman.

Mr. NADLER. Thank you, Mr. Franks.

In the interest of proceeding to our witnesses, and we have two
panels today, and mindful of our busy schedules, I would ask that
other Members submit their statements for the record. Without ob-
jection, all Members will have 5 legislative days to submit opening
statements for inclusion in the record.

Without objection, the Chair will be authorized to declare a re-
cess of the hearing at any time, which I will endeavor not to do un-
less there are votes on the floor.

As we ask questions of our witnesses, the Chair will recognize
Members in the order of their seniority on the Subcommittee, alter-
nating between majority and minority, provided that the Member
is present when his or her time arrives.

Members who are not present when their turn begins will be rec-
ognized after the other Members have had the opportunity to ask
their questions.

The Chair reserves the right to accommodate a Member who is
unavoidably late or only able to be with us for a short time.

And I will endeavor not to have to make this announcement at
every subsequent hearing, but I thought I should do it at this time.
That will be the policy we will follow in general.

[The prepared statement of Mr. Conyers follows.]
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PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, CHAIRMAN, COMMITTEE ON THE JUDI-
CIARY, AND MEMBER, SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, AND
C1vIL LIBERTIES

Since its establishment in 1957, the Civil rights Division has been the nation’s
bulwark against discrimination. Though I may have taken issue with the priorities
of various administrations over the years, I must state that the policies adopted by
this administration are truly stunning and without precedent. Just as in the case
of the U.S. Attorney firings more generally, we have seen an unprecedented
politicization of the Civil Rights Division. As the report submitted by the Citizens’
Commission on Civil Rights details, this administration has seldom missed the op-
portunity to reduce or redirect the resources of the Division.

Our concerns date back to the 2002 Mississippi Congressional redistricting plan’s
preclearance under Section 5 of the Voting Rights Act. In that case, the Division
ran out the clock on the review process and allowed a Republican dominated three-
judge court to take jurisdiction over the case. This situation resulted in a plan that
favored the Republican candidate and the loss of African-American voter influence
in the process. That was the first of a series of incidents where the Department used
the Voting Rights Act as a shield to block the interests of minorities.

In former Rep. Tom Delay’s drive to redistrict Texas, the Division again suc-
cumbed to intense partisan pressure. My colleagues will recall that both the DOJ
and Homeland Security Offices of Inspector General reported numerous high level
contacts made in an attempt to pressure their Departments into tracking down
Democratic legislators who were protesting the process in Austin.

The stakes involved in the Texas preclearance were immense and should have
been devoid of the barest hint of partisanship. We later discovered, however, that
political appointees overruled the career staff at the expense of minority voters, who
objected to the Delay plan. It was not until this session, after a long legal and polit-
ical battle, that Latino voters in Texas were finally able to elect their candidate of
choice to Congress.

Again, in the case of the Section 5 review of the Georgia photo ID requirement,
we were to discover that career staff were overruled by the political appointees. This
time, however, a court stepped in with an injunction to protect the interests of Geor-
gia minorities, calling the plan that you precleared a “poll tax.” Apparently learning
your lesson, the press reported that the Division hereafter barred staff attorneys
from offering recommendations in major Voting Rights Act cases, marking a signifi-
cant change in the procedures meant to insulate such decisions from politics.

Despite the bright sounding statistics cited in your testimony, these kinds of prac-
tices have clearly taken a toll on the Division. The Commission’s report details an
alarming level of attorney and professional turnover throughout the Division, with
the Voting, Employment and Special Litigation Sections being especially hard hit.

Since April 2005, the voting Section has experienced over 54% attorney turnover.
During the same period, only one of the five persons in section leadership—a single
litigation deputy—remains in the section today. The Employment Section is even
worse, with over 65% attorney turnover.

This brain drain will soon come back to haunt the Division. In your testimony,
you attempt to explain the small number of Title VII pattern and practice cases by
describing them as “factually and legally complex, as well as time-consuming and
resource-intensive.”

I suspect that the problem is that the Section lacks attorneys with enough tenure
or experience to bring the cases. The Voting Section is similarly vulnerable. With
the turnover of Section 5 analyst in particular, you must ask yourself whether, at
the end of your term, your management has resulted in a stronger or weaker com-
mitment to the protection of civil rights.

Even after the Division’s illustrious 50 year history, civil rights are still the unfin-
ished business of America. As Assistant Attorney General, you carry the burden of
ensuring that we continue our progress in civil rights. Unfortunately, that progress
has been uneven in this Administration. It’'s very important that this Committee
know you are committed to maintaining and resuming progress across the Division’
particularly the Employment, Voting and Special Litigation Sections. As we move
forward today and in the coming year, I hope we can work in a cooperative spirit
to fulfill our nation’s promise of equal opportunity.

Mr. NADLER. Our first witness is Wan J. Kim, assistant attorney
general for the Civil Rights Division of the United States Depart-
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ment of Justice. Mr. Kim previously served as a deputy assistant
attorney general in the Civil Rights Division.

He has spent most of his career at the Department of Justice,
having entered through the Attorney General’s honors program as
a trial attorney in the Criminal Division and later serving as an
assistant United States attorney for the District of Columbia.

Mr. Kim also has worked on the staff of the Senate Judiciary
Committee for former Chairman Orrin G. Hatch and as a law clerk
to Judge James L. Buckley of the U.S. Court of Appeals for the Dis-
trict of Columbia circuit.

He was born in Seoul, South Korea, and is a graduate of the
% olﬁns1 Hopkins University and the University of Chicago Law

chool.

Mr. Kim, your written statement will be made part of the record
in its entirety. I would ask that you now summarize your testimony
in 5 minutes or less.

To help you stay within that time, there is a timing light at your
table. When 1 minute remains, the light will switch from green to
yellow and then to red when the 5 minutes are up.

Thank you, and you may proceed when you wish.

TESTIMONY OF WAN J. KIM, ASSISTANT ATTORNEY GENERAL,
CIVIL RIGHTS DIVISION, U.S. DEPARTMENT OF JUSTICE

Mr. Kim. Thank you, Mr. Chairman.

Mr. Chairman, Ranking Member Franks, distinguished Members
of the Subcommittee, it is a pleasure to appear before you today to
represent the President, the Attorney General and the dedicated
professional public servants in the Civil Rights Division.

I am honored to serve the people of the United States as assist-
ant attorney general for the Civil Rights Division, and I am pleased
to report that the past year was full of outstanding accomplish-
ments in the Civil Rights Division and a year in which we obtained
many record levels of enforcement.

I am proud of the professional attorneys and staff in the Division
whose talents, dedication and hard work made these accomplish-
ments possible.

My prepared written statement details the accomplishments of
each section of the Division, and I will address portions of it here.

Mr. Chairman, Members of the Subcommittee, I am sorry the
statement was submitted late. I will assure the Committee that I
will endeavor to work and make sure that it is submitted more
timely in the future.

I would also state, however, that the Department of Justice does
take seriously its obligation. It was submitted to the interagency
clearance process in time. It just was returned too late. And I take
responsibility for that.

I would just like to take a few minutes to highlight some of the
accomplishments of the Division recently, beginning with two re-
cent initiatives and the creation of a new unit recently within the
Criminal Section of the Civil Rights Division.

Just a few weeks ago, on February 20, 2007, the Attorney Gen-
eral announced a new initiative entitled “The First Freedom
Project” and released a report on the enforcement of laws pro-
tecting religious freedom to highlight and build upon the Division’s
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role in enforcing the longstanding Federal laws that prohibit dis-
crimination based on religion.

This initiative is particularly important to combat religious and
cultural intolerance in the aftermath of the terrorist attacks of Sep-
tember 11.

Just 2 months ago, the Attorney General announced a Federal
indictment charging James Seale for his role in the abduction and
murders of two African-American teenagers, Henry Dee and
Charles Moore, in Mississippi in 1964. This case is being pros-
ecuted by the Civil Rights Division and the U.S. Attorney’s Office.

Shortly thereafter, the Attorney General announced an FBI ini-
tiative to identify other unresolved civil rights-era murders for pos-
sible prosecution, to the extent permitted by the available evidence
and the limits of Federal law, an effort in which the Civil Rights
Division will play a key role.

On January 31, 2007, the Attorney General announced the cre-
ation of a new human trafficking prosecution unit within the
Criminal Section.

This new unit is staffed by the C Section’s most seasoned human
trafficking prosecutors, who work with our partners in Federal and
State law enforcement and NGOs to investigate and prosecute the
most significant human trafficking crimes, such as multijuris-
dictional sex trafficking cases.

In addition to these recent advances, the Division has done much
to further the enforcement of our Federal civil rights laws. In the
past year, the Voting Section has filed 18 new lawsuits in calendar
year 2006, more than doubling the average number of lawsuits
filed during the preceding 30 years.

We successfully mounted the largest election monitoring effort
ever conducted by the Justice Department for a midterm election.
The Administration strongly supported passage of the voting rights
reauthorization legislation which Congress did last year.

The Criminal Section obtained a record number of convictions in
the prosecution of human trafficking cases, deplorable offenses of
fear, force and violence that disproportionately affect women and
minority immigrants.

The Housing and Civil Enforcement Section filed more cases al-
leging discrimination based on sex than in any year in the Divi-
sion’s history.

The Housing and Civil Enforcement Section conducted signifi-
cantly more tests to proactively ensure compliance with the Fair
Housing Act pursuant to the Attorney General’s Operation Home
Sweet Home Initiative. And we are working to achieve an all-time
high number of such tests this year.

The Disability Rights Section obtained the highest success rate
to date in mediating complaints brought under the Americans with
Disabilities Act, 82 percent.

In the past 6 years, the Disability Rights Section has reached
more than 80 percent of all the agreements obtained with State
and local governments under Project Civic Access, a program that
has made cities across the country more accessible and lives better
for more than three million Americans with disabilities.

And in the past 6 years, we have ensured the integrity of law en-
forcement by more than tripling the number of agreements reached
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with police departments and convicting 50 percent more law en-
forcement officials for willful misconduct such as the use of exces-
sive force, as compared to the previous 6 years.

Before I close, I would like to note that this year the Division is
celebrating its 50th anniversary. Consequently, I reflected upon the
work of the Division not only during my time in service but also
over the past half century.

Since our inception in 1957, the Division has accomplished a
great deal, and we have much of which to be proud. But while
much has been accomplished, the Division’s daily work dem-
onstrates that discrimination still exists, and our work still con-
tinues.

Thank you, Mr. Chairman and Ranking Member Franks, for the
opportunity to appear before you today. I look forward to answering
any questions that you may have.

[The prepared statement of Mr. Kim follows:]
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Thank you. Mr. Chairman, Ranking Member Franks, Members of the Commuittee, it is a
pleasure to appcar beforc you to represent President Bush, Atterney General Gonzales, and the
dedicated professionals of the Civil Rights Division.

[ am honered to serve the people of the United States as Assistant Attorney General for
the Civil Rights Division. Iam pleased to report that the past year has been full of outstanding
accomplishments in the Civil Rights Division, where we obtained many record levels of
enforcement. Iam proud of the professional attorneys and staff in the Division — men and
women whose talents, dedication, and hard work made these accomplishments possible.

This year, the Division celebrates its 50t Anniversary. Censequently, Ihave reflected
upon the work of the Division not only during my own time of service but also over the past
half-century. Since our inception in 1957, the Division has achieved a great deal, and we have
much of which to be proud. While citizens of all colors, from every background, living in afl
pockets of the country — rural, urban, north, and south ~ have seen gains made on the civil rights
front, one need not look back very far to recall a very different landscape.

This point was made more vivid for me when I traveled with Attorney General Gonzales
10 Birmingham, Alabama, last year. We atiended the dedication of the 16th Street Baptist
Church as a National Historie Landmark. In 1963, racists threw a bomb in this historically black
church, killing four little girls who were attending Sunday School. Horrific incidents like this
sparked the passage of the Civil Rights Act of 1964 — the most comprehensive piece of civil
rights legislation passed by Congress since Reconstruction. While much has been achieved
under that piece of legislation and other civil rights laws, the Division’s daily work demonstrates
ihat diserimination still exists. There is still much work to be done, but we are working toward
the goal famously described by Dr. Martin Luther King of a society rid of discrimination, where
people are to be judged on the content of their character and not the color of their skin.

-}-
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NEW INITIATIVE: THE FIRST FREEDOM PROJECT

On February 20, 2007, (he Attorney General announced a new initiative, entitled The
First Freedom Project, and released a Report on Enforcement of Laws Protecting Religious
Freedom: Fiscal Years 2001 to 2006, The First Freedom Project includes crcation of a
Department-wide Religious Liberty Task force, a series of regional seminars on Fedcral Laws
Protecting Religious Liberty to educate community, religious, and civil rights leaders on these
rights and how to file coroplaints with the Department of Justice, and a public education
campaign that includes a new website, www.FirstFreedom. gov, speeches and other public
appcarances, and distribution of literature about the Department’s jurisdiction in this area.

Most of the civil rights statutes the Division enforces protect against discrimination on
the basis of religion along with race, naticnal origin, sex, and other protected classifications. Yet
prior to this Administration, no individual at the Department coordinated the proteciion of
religious liberties. In 2002, we established, within the Civil Rights Division, a Special Counsel
for Religious Discrimination to coordinate the protection of religious liberties. We have won
virtually every religious discrimination case in which we have been involved and have increased
the enforcement of religious liberties throughout the areas of our jurisdiction.

The Civil Rights Division reviewed 82 cases of alleged religious discrimination in
cducation from Fiscal Year 2001 to Fiscal Ycar 2006, resulting in 40 investigations. This is
compared to one review and one investigation in the prior six-year period. In Fiscal Year 2006,
the Division reviewed 22 cases and investigated 13. The largest category of cases involved
harassment of students based on refigion. Of the 13 investigations in Fiseal Year 2006, eight
involved barassment claims. Seven of these involved Muslim studcnts.

Similarly, we have been active in a broad range of cases involving religious
discrimination in employment. We cutrently have a patiern or practice suit under Title VI
against the New York Metropolitan Transit Authority alleging that it failed to accommodate
Muslim and Sikh bus and train operators who wear religious headcoverings and has selectively
enforced its uniform policies. In United States v. Los Angeles County Metropolitan
Transportation Authority, the Division sued the Los Angeles MTA alleging that it had engaged
in a pattcrn or practice of religious discrimination by failing to reasonably accomunodate
Sabbath-observant employccs and applicants who were unable to comply with MTA's
requirement that they be available to work seven days a week. The Division reached a consent
decree in October 2005 requiring Sabbath accommodations,

While many of these cases involved straightforward religious discrimination, the
Division aiso has sought io prevent harassment based on religion. For example, in January 2006,
we reached a consent decree in a Fair Housing Act case against a Chicago roan for harassing his
next-door neighbors because of their Jewish religion and their national origin. The Division also
has been active in preventing discrimination based on religion in access to public
accommodations and public facilities under Titles 11 and III of the Civil Rights Act of 1964.
Investigations under these two statutes increased from one in 1995-2000 to ten in 2001-2006.
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For example, in the area of public accommodations, we reached a settlement with a restaurant in

Virginia that had denied service to two Sikh men because of their turbans. In the area of access

to public facilities, we investigated the city of Balch Springs, Texas, afier officials told seniors at
4 city senior center that they could no longer pray before meals, sing gospel music, or hold Bible
studies, all of which were initiated by the semiors themselves without the involvement of any city
employees. The city settled and agreed to permit seniors to engage in religious expression to the
samie extent that they can engage in other forms of expression at the center.

The Civil Rights Division also has been active in enforcing the Religious Land Use and
Institutionatized Persons Act of 2000 (RLUIPA). The Division has reviewed more than [20
complainis and has opened 30 formal investigations under RLUIPA. The majority of these
investigations have been resolved favorably without filing suit. These cases have involved
Mustims, Sikhs, Buddhists, Jews, Hindus, and Christians of various denominations.

We also have fited four RLUIPA lawsuits. The most recent, filed in September 2006,
involves Suffern, New York’s refusal to permit an Orthodox Jewish group to operate a “Shabbos
House” next to a hospital where Sabbuath-observant Jews who cannot drive on the Sabbath can
stay the night if they are discharged from the hospital on the Sabbath or if they are visiting
patienls on the Sabbath. In July 2006, the Division also reached a consent decree in United
States v. Hollvwood, Florida, which involved allegations of discrimination in denial of a permit
to a synagogue to operate in a residential neighborhood.

The Division also has been active in filing amicus briefs in RLUIPA cases and defending
RLUIPA’s constitutionality. In August 2006, the (.S. Court of Appcals for the Ninth Circuit
ruled in favor of the United States in Guru Nanak Sikk Society v. County of Sutter. In that case,
the Division had intervencd to defend the constitutionality of RLUIPA and filed an amicus brief
on the merits in a case involving a Sikh congregation that was denicd permits to build a
Gurdwara in both residential and agricultural neighborhoods.

Of particular note are the Division’s efforts to combat “backlash™ crimes foilowing the
September 11, 2001, terrorist attacks. Under this initiative, the Division investigates and
prosecutes backlash crimes involving violence and threats aimed at individuals perceived to be
Arab, Musiim, Sikh, or Souit Asian. This initiative has led to numerous prosecutions involving
physical assaults, some involving dangerous weapons and resulting in serious injury or death, as
well as threats made over the telephone, on the internet, through the mail, and in person. We
also have prosecuted cases involving shootings, bombings, and vandalism directed at homes,
businesses, and places of worship. The Department has investigated more than 750 bias-
motivated incidents since September 11, 2001, and wc have obtained 32 Federal convictions in
such cases. We have also assisted local law enforcement in bringing more than 150 such
criminal prosecutions.

Two recent examples of our backlash prosecutions are United States v. Oaldey, in which
the defendant pled guilty to emailing a bomb threat to the Council on American Islamic
Relations, and United States v. Nix, in which the defendant detonated an explosive device in a
Pakistani family's van which was patked outside their home. The defendant set off the explosive
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with intent to interfere with the family’s housing rights. These backlash crimes, and others we
have prosecuted since September 11, 2001, are an unfortunate reality of American life today. As
President Bush has stated, “those who feel like they can intimidate our fellow citizens to take out
their anger don't represent the best of America, they represent the worst of humankind, and they
should be ashamed of that kind of behavior.”

In recent years, the Division has continued its investigations and prosecution of church-
buming cases. In addition, anti-Semitic attacks remain a persistent problem in the United States.
We recently prosecuted several individuals in Oregon for conspiring to intimidate Jews at the
Temple Beth lsrael in Eugene, Oregon. Defendants threw swastika-ctched rocks at the
synagogue, breaking two stained glass windows, while 80 metnbers of the synagogue were
inside attending a religious service. One dcfendant was sentenced to 15 months in prison.
Three other defendants arc scheduled to be sentenced at the cnd of this month.

We arc proud of the First Freedom Projcct, as well as other Attomey General initiatives
involving the work of the Civil Rights Division. Thesc include the Department’s Cold Casc
Initiative, Operation Home Sweet Home, and Human Trafficking prosecutions, as discussed in
greater detail discussed.

PROTECTING VOTING RIGHTS

The right to vote is the foundation of our democratic system of govermment. The
President and the Attorney General strongly supported the Voting Rights Act Reauthorization
and Amendments Act of 2006, named for thrce heroines of the Civil Rights movement, Fannie
Lou Hamer, Rosa Parks, and Corctta Scott King. During the signing cercmony at the White
House, President Bush said, “My administration will vigorously enforce the provisions of this
law, and we will defend it in court.” The Civil Rights Division is committed to carrying out the
President’s promise. In fact, the Division is already defending the Act against a constitutional
challenge in Federal eourt bere in the District of Columbia.

The Civil Rights Division is responsible for enforcing several laws that protect voting
rights, and I will discuss the Division's work under each of those laws. First, however, it is
worth noting that under our nation’s Federal system of govemiment, the primary responsibility
for the method and manmer of elections lies with the States. Article I, Section 4 of the
Constitution states, “The Times, Places and Manner of holding Elections for Senators and
Representatives shall be prescribed in each State by the Legislature thereof” Thus, each State
holds responsibility for conducting its own elections. However, Article I, Section 4 goes on to
provide: “[B]ut the Congress may at any time by Law make or alter such Regulations™ with
respect to Fedcral elections. The Fourteenth and Fifteenth Amendments likewise authorize
congressional action in the elections sphere. Therefore, except where Congress has expressly
decided to legislate otherwise, States maintain responsibility for the conduct of elections.

Congress has passed legislation in certain distinct areus related to voting and eleclions.
These laws include, among others, the Voting Rights Act of 1965 and subsequent amendments
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thereto, the Uniformed and Overseas Citizen Absentee Voting Act of 1986 (UOCAVA), the
National Voter Registration Act of 1993 (Motor Voter or NVRA), and the Help America Vote
Act of 2002 (HAVA). The Civil Rights Division enforces the civil provisions of these laws.

The vast majority of criminal matters involving possible Federal election offenses are assigned to
and supervised by the Criminal Division and are prosecuted by the United States Attorneys’
Offices. However, a small percentage of voting rclated offenses are principatly assigned to the
Civil Rights Division to handle or supervise.

During my tenure as the Assistant Attorney General, the Voting Section has brought
lawsuits under each of these statutes. In fact, the 18 new lawsuits we filed in Calendar Year
2006 is double the average puraber of lawsuits filed in the preceding 30 years. Additionally,
because 2006 was a Federal election year, the Division worked overtime to meet its
responsibilities to protect the voting rights of our citizens.

In 2006, the President signed the Voting Rights Act Reauthorization and Amendments
Act of 2006, which renewed for another 25 years certain pravisions of the Act that had been set
to expire. The Voting Rights Act has proven to be one of the most successful picces of civil
rights legislation ever enacted. However, as long as all citizens do not have equal access to the
polls, our work is not finished. As President Bush said, “In four decades since the Voting Rights
Act was first passed, we've made progress toward equality, yet the work for a more perfect union
is never ending.”

The Civil Rights Division ts committed to ensuring that ali citizens have equal access to
the democratic process. During Fiscal Year 2006, the Division’s Voting Section continued to
aggressively enforce all provisions of the Voting Rights Act, filing eight lawsuits to enforce
various provisions of the Act. These cases include a lawsuit that we filed and resolved under
Section 2 against Long County, Georgia, for improper challenges to Hispanic-American voters —
including at least three United States citizens on active duty with the United States Army — based
entircly on their perceived race and ethnicity. We also filed a Section 2 lawsuit in 2006 on
behalf of African-American voters that challenges the method of election in Euclid, Ohio. This
case Is currenily in litigation,

Among our recent successes under Section 2 is the Division’s lawsuit against Osceola
County, Florida, where we brought a challenge to the county’s at-large election system. In
October 2006, we prevailed at trial. The court held the at-large election system violated the
rights of Hispanic votcrs under Section 2, and the court ordered the county to abandon it. In
December, the court adopted the remedial election system proposed by the United States and
ordered a special election under that election plan to take place this spring. Our most recent
Section 2 accomplishment is the preliminary injunction obtained in our Section 2 challenge ta
Port Chester, New York's ar-large election system, On March 2, 2007, after an evidentiary
hearing, the court enjoined the March 20 elections, holding that the United States was likely to
succeed on its claim. Trial is set for May 21. Also, this Janvary, in Fremont County, Wyoming,
the Division successfully defended the constitutionality of Section 2 of the Voting Rights Act,
for the third time in this Administration.
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The Section also continues to litigate a case in Mississippi under Sections 2 and 11(b} of
the Voting Rights Act. This case is unusual for several reasons: it is the most extreme case of
racial exclusion seen by the Voting Section in decades; the racial discrimination is directed
against white citizens; and we are not aware of any other case in which the Voting Section has
had to move for a prolective order to prevent intimidation of witnesses.

We will continue to closely investigate claims of voter discrimination and vigorously
pursue actions on behalf of all Americans wherever violations of Federal law are found.

The Division also had a record-breaking year with regard to enforcement of Section 208
of the Voting Rights Act in 2006. Tn Fiscal Year 2006, the Division’s Voting Section brought
four out of the nine lawsuits ever filed under Section 208 since it was enacted twenty-five years
ago. As the Committee knows, Section 208 assures all voters who need assistance in marking
their ballots the right to choose a person they trust to provide that assistance. Voters may choose
any person other than an agent of their employer or union to assist them in the voting booth.
During the past six years, we have brought seven of the nine cases ever filed under Section 208
in the history of the Act, including the first case ever under the Voting Rights Act to protect the
rights of Haitian Americans.

In 2006, the Voting Section processed the largest number of Section 5 submissions in its
history. The Division made two objections to submissions pursuant to Section 5, in Georgia and
Texas, and filed its first Section 5 enforccment action since 1998. The Division also madc an
objection pursuant to Scction 5 in Alabama in January 2007. Additionally, the Division is
vigorously defending the constitutionality of Section 5 of the Voting Rights Act in an action
brought by a Texas jurisdiction and recently filed an amicus brief in a Mississippi Section 5 case.
We also consented to several actions in Fiscal Year 2006 in jurisdictions that satisfied the
statutory requirements for obtaining a release, or “bailout,” from Section 5 coverage. The
Voling Section has begun a major enhancement of the Section 3 review process to minimize
unnecessary paperwork involved with submissions, make improvements in training, and expand
its outreach.

Our commitment to enforcing the language minority requirements of the Voting Rights
Act, reauthorized by Congress lasl sutamer, remains strong, with four Jawsuits filed in 2006.
During the past 6 years, the Civil Rights Division has litigated more cases on behalf of minority
language voters than in all other years combined since 1965. Specifically, we have successfully
litigated approximately 60 percent of all language minority cases in the history of the Voting
Rights Act.

Our cases on behalf of language minority voters have made a remarkabie difference in
the accessibility of the election process to those voters. As a result of our lawsuit, Boston now
employs five times more bilingual poll workers than before. As a result of our lawsuit, San
Diego added over 1,000 bilingua! poll workers, and Hispanic voter registration increased by over
20 percent between our settlement in July 2004 and the November 2004 general election. There
was a similar increase among Filipino voters, and Vietnamese voter registration rose 37 percent.
Our lawsuits also spur voluntary compliance: after the San Diego lawsuit, Los Angeles County

-6-



16

added over 2,200 bilingual poll workers, an increase of over 62 percent. In many cases,
violations of Scction 203 are accompanied by such overt discrimination by poll workers that
Scction 2 claims could have been brought as well. However, we have been able to obtain
complete and comprehensive relief through our litigation and remedies under Section 203
without the added expense and delay of a Section 2 claim.

During Fiscal Year 2006, the Division continued to work diligently to protect the voting
rights of our nation’s military and overseas citizens, The Division has enforcement
responsibility for the UOCAVA, which ensures that overseas citizens and members of the
military, and their household dependents, are able to request, receive, and cast a ballot for
Federal offices in a timely manner for Federal elections. As a result of our efforts, in Fiscal Year
2006, the Voting Section filed the largest number of cases under UOCAVA in any year since
1992. In Calendar Year 2006, we filed successful UOCAVA suits in Alabama, Connecticut, and
North Carolina and reached a voluntary legislative solution without the need for litigation in
South Carolina. In Alabama and North Carolina, we obtained relief for military and overseas
voters in the form of State legislation. We also obtained permanent relief in the form of
legislation in a suit originally filed against Pennsylvania in 2004. All of these accomplishments
prompted an award from the Department of Defense to the Deputy who supervised all of these
cascs. The Civil Rights Division will continuc to make every effort to ensure that our citizens
abroad and the brave men and women of our military are afforded a full opportunity to
participate in Fedcral elections.

In 2006, the Voting Section also filed the largest number of suits under the National
Voler Registration Act since immediately following the Act becominy effeclive in 1995. We
filed lawsuits in Indiana, Maine, and New Jersey. The Voting Section’s suits against New Jersey
and Maine also alleged violations of the Help America Vote Act (HAVA). We resolved thesc
two suits with settlement agrcements that set up timetablcs for implementation of a statewide
computer database. The suit against Indiana, which admitted that its lists contained more than
300,000 ineligible voters, also was settled by consent decree. We are still litigating a late 2005
suit against Missouri regarding its failure, over the course of many years, to remove from its
voter rolls registrants who had moved or had died. The State’s failure in that regard caused
dozens of jurisdictions to report that voter registrations exceeded the total number of citizens
eligible to vote and, in some cases, more voter registrations than total population. More recently,
we filed suit and entered into a consent decree against a New Mexico Cournty where the victims
of the NVRA violations were primarily Native-American voters.

With January 1, 2006, came the first year of full, nationwide implementation of the
database and accessible voting machine requirements of HAVA. Accordingly, we began making
these statutory requirernents a priority for enforcement. HAVA requires that each State and
territory have a statewide computerized votet registration database in place for Federal elections,
aud that, among other requirements, there be accessible voting for the disabled in each polling
place in the nation. Many States, however, did not achieve full compliance and are struggling to
catch up. States missed these deadlines for many reasons, including ineffcetive time lines,
difficulty resolving compliance issucs, and various problems with vendors.
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The Division worked hard to help States prepare for the effective date of January 1, 2006,
through speeches and mailings to election officials, responses to requests for our views on
various issues, and maintaining a detailed website on HAVA issues. We have been, and remain,
in close contact with many States in an effort to help them achieve {ull compliance at the earliest
possible date.

A significant example of the success of the Division's cooperative approach in working
with Statcs on HAVA compliance came in our agreement with California on compliance with
HAVA's database provisions. Prior to the January 1, 2006, dcadline, the Voting Section reached
an important memorandum of agreement with California regarding its badly stalled database
implementation. Califomnia's newly appointed Secretary of State sought the Division's help to
work cooperativcly on a solution, and the Division put significant time and resources into
working with the State to craft a feasible agreement providing for both interim and permanent
solutions. We are very proud of this agrcement, which has scrved as a model for other States in
their database compliance efforts.

Where cooperative efforts prove unsuccessful, the Division enforces HAV A through
Jitigation. During 2006, the Section filed lawsuits against the States of New York, Alabama,
Maine, and New Jersey. In New York and Maine, the States had failed to make significant
progress on both the accessible voting equipment and the statewide dalabases. In Alabama and
New Jersey, the States had not yet implemented HAV A-compliant statewide databases for voter
registration. In addition, we {iled a focal HAV A claim against an Arizona locality for its fajlure
to follow the voter information posting requirements of HAVA. The Section also defended three
challenges to HAVA and won a judgment after a Federal court trial in Penmsylvania. A separate
Pennsylvania State court judgment barring the use of accessible machines was overturned after
the Division gave formal notice of its intent to file a Federal lawsuit,

A major component of the Division’s work 1o protect voling rights is its election
monitoring program, which is among the most effeclive means of ensuring that Federal voting
rights are respected on election day. Each year the Justice Department deploys hundreds of
personnel to monitor elections across the country, Last year, the Division deployed a record
number of monitors and observers to jurisdictions across the country for a mid-term election. In
total, over 800 Federal personnel monitored the polls in 69 political subdivisions in 22 States
during the general election on November 7, 2006 — a record level of coverage for a mid-term
clection. In Calendar Year 2006, we sent over 1,500 Federal personnel to monitor elections,
doubling the numbcer sent in 2000, a presidential clection ycar.

Such extensive efforts require substantial planning and resources. Our decisions to
deploy observers and monitors are made carefully and purposefully so that our resources are
used where they arc most needed. To that end, I personally met with represcntatives of a number
of civil rights organizations prior to the 2006 general election, including organizations that
advocate on behalf of racial and language minorities, as well as groups who focus on disability
rights. During thesc meetings, [ encouraged these groups to share information about their
conccrns with us so that we could respond appropriately where needed. We made a detailed
presentation about the Division’s preparations for the gencral election and our clection day
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activities, distributed information about how to request monitoring for a jurisdiction, and
explained how (o contact us on election day through our toll free number and internet-based
complaint system. 1 also met with representatives from the National Association of Attomeys
General, the National Associztion of Secretaries of State and other representatives of similar
associations before last year’s general election. This meeting provided a forum for discussion of
Stale and local officials’ concern, and for the Division to provide information about our election
day plans.

On election day, Depariment personnel here in Washinglon stood ready. We had
numierous phone lines ready to handle calls from citizens with election complaints, as well as an
internet-based mechanistm for reporting problems. We hiad personnel at the call center who were
fluent in Spanish and the Division's language intcrpretation scrvice to provide translators in other
languages. On Election Day, the Voting Section received approximately 141 calls and 88 ¢-mail
complaints on its websitc. These 229 complaints resutted in approximately 332 issues raised, as
some complainants had multiple issues. Many of these complaints were subsequentty resolved
on election day; we will continue the process of following-up on the rest.

CRIMINAL CIVIL RIGHTS PROSECUTIONS

The Civil Rights Division’s Criminal Section continues to vigorously enforce Federal
criminal civil rights protections, having set prosecution records in several areas in Fiscal Year
2006. Our overall conviction rate rose from 91% in Fiscal Year 2005 to 98% in Fiscal Year
2006 — the highest conviction rate rccorded in the past two decades. We also charged 200
defendants with civil rights violations and obtained convictions of 180 defendants in Fiscal Ycar
2006 — both of which represent the highest totals in over two decades.

Our criminal prosecutions span the full breadth of the Division’s jurisdiction. In color of
law matters, we filed 44 cases (up from 29 the previous year) and charged 66 defendants
(compared to 45 in the previous year) in Fiscal Year 2006. Additionally, we charged 22
defendants in cases of bias crime, including charges of conspiracy, murder, and post-September
11, 2001, “backlash” crimes.

Our human trafficking efforts continue at an unprecedented pace. Working with the
various United States Attorneys' Offices, we charged 111 defendants in 32 cases and obtained 98
convictions in Fiscal Year 2006, a rccord number that nearly tripled the number of convictions in
the previous year. Since 2001, the Department has prosccuted 360 human trafficking defendants,
secured almost 240 convictious and guilty pleas, and opened nearly 650 new investigations.

That represents a six-fold increase in the number of human trafficking cases filed in court,
quadruple the number of defcndants charged, and triple the number of defendants convicted in
comparison to 1995-2000. On January 31, 2007, the Attomey General and 1 announced the
creation of the new Human Trafficking Prosecution Unit within the Criminal Section. This new
Unit is staffed by the Section’s most seasoned human trafficking prosecutors who will work with
our partners in Federal and State law enforcement to investigate and prosecute the most
significant human trafficking crimes, such as multijurisdiclional sex trafficking cases.
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There has been renewed interest in the investigation and prosecution of unsolved civil
rights era murder cases. The Criminal Section continues to play & central role in this cffort. In
January 2007, the Attomey Generat announced the indictment of James Seale on two counts of
kidnapping and one count of conspiracy for his role in the 1964 abduction and murder of Charles
Moore and Henry Dee in Franklin County, Mississippi. And, in February 2007, the Attorney
General and the FBI announced an initiative to identify other unresolved civil rights era murders
for possible prosecution to the extent permitted by the available evidence and the limits of
Federal law.

Color of Law Violations

Therc is no doubt that law enforcement officers are asked to perform dangerous and
difficult tasks to serve and protcet our citizens. We ask these brave men and women to perform
their duties with a professionalism that keeps us all safe from harm and places 2 great deal of
public trust in them. 1havc no doubt that the overwhelming majority of law enforcement
officers and State agents are deeply committed to protecting the private citizens and maintaining
the integrity of the public trust. 1 think we all owe these hard-working men and women a decp
sense of gratitude. Unfortunately, there are some who abuse their positions of trust to mistreat
those in custody. Such unlawful behavior undermines the tireless efforts of the vast majority of
law enforcement officers who perform a tough job with professionalism and courage. When an
individual acting under the color of law abuses a position of authority and violates the law, the
Civil Rights Division is committed fo vigorously pursuing prosecution. The public must be able
to trust that no one, including those who wear a badge, is above the law. 1f that trust is broken,
public conlidence in the police force is undermined and an already diflicult job is made more
difficuit for those on the force.

In Fiscal Year 2006, nearly 50 percent of the cases brought by the Criminal Section
involved such prosecutions. From Fiscal Year 2001 through Fiscal Year 2006, we obtained
convictions of 50% rmore law enforcement officials for color of law violations than in the
preceding six fiscal years. In United States v. Walker and Ramsey, for example, the Criminal
Section successfully prosecuted two men for the politically-motivated assassination of the county
sheriff-elect at the direction of the incumbent sheriff. In previous State trials, the sheriff had
been convicted of murder and sentenced to life in prison, but the ather defendants had been
acquitted of murder charges. The Department stepped in and sought, successfully, convictions of
two of the men, including a former deputy sheriff.

In United States v, Marlowe, a Federal jury convicted defendant Robert Marlowe, a
formor Wilson County Jail sergeant and night shift supervisor, of assaulting jail detainees.
Marlowe participated in the beating of detainee Waltcr Kuntz and then failed to provide him with
the neccssary and appropriate medical care as he lay unconscious on the floor of the jail,
resulting in his death. The jury also convicted Marlowe and defendant Tomumy Conatser, a
former jailor who worked for Marlowe, of conspiracy fo assault jail detainees. Marlowe and
other officers bragged about the beatings and filed false and misleading reports to cover up the
assaults. During the course of this prosecution, six other former Wilson County Correctional
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Officers pled guilty to felony charges relating to violations of the civil rights of inmates at the
Wilson County Jail. This case was prosecuted in partnership with the U.S. Attomey's Office for
the Middie District of Tennessee and the FBI. On July 6, 2006, defendant Marlowe was
sentenced to life in prison. Other defendants received prison terms of up to 108 months in
prison.

In addition to investigation and prosecution of color of law matters, Criminal Section
staff conducts a significant amount of (raining and outreach. These efforts are designed to help
law enforcement agencies prevent the occurrence of these violations. In Fiscal Year 2006, for
example, we made presentations on the Criminal Section's civil rights enforcement program to
local law enforcement officials attending the FBI's National Academy at Quantico, Virginia. We
also made presentations to Federal officials such as the FBI and the Department of JH{omeland
Security. Criminal Scction staff also played a central role in designing and participating in a
civil rights training program for Fcderal prosecutors at the Department’s National Advocacy
Center in Columbia, South Carolina.

As I noted earlier, I have tremendous respect for the men and women in police
departiments who risk their lives around the country each and every day to ensure that America is
4 gafe place to live. To the extent that the Division can both assist further their mission and
promote constitutional policing, we are performing a valuable task.

Hate Crimes

The Civil Rights Division is deeply committed to the vigorous enforcement of our
nation's civil rights laws and, in recent years, has brought a number of high profile hate crime
cascs. We continue to aggressively prosecute those within our society who attack others because
of the victims' race, color, national origin, or religious beliefs. During Fiseal Years 2006 and
2007, the Division has continued to bring to justice those who commit these terrible crimes. For
example, in United States v. Eye and Sandstrom, the government is seeking the death penalty
against defendants who allegedly shot and killed an African-American man because of his race.
The government alleges that as the victim walked down the street, the defendants, whom he did
not know, drove by and shot at him. Their shots missed the victim, so the defendants allegedly
circled the neighborhood until they found him again. One of the defendants got out of the car,
rushed up to the victim, and shot him in the chest, killing him. Trial is currently set for August
2007.

Qur other cases involve equally disturhing violations. Tn United States v. Saldana, four
members of a violent Latino strect gang werc convicted of participating in a conspiracy aimed at
threatening, assaulting, and cven murdering African-Americans in a neighborhood claimed by
the defendants’ gang. All four defendants reccived life sentcnecs. As a result of this prosceution,
Criminal Section Deputy Chief Barbara Bermnstein recently was selected to receive the coveted
Helene and Joseph Sherwaod Prize for Combating Hate by the Anti-Defamation League. As one
of the select few in law enforcement to receive the prestigious award, the ADL said that Deputy
Chief Bemstein “exemplifies an ongoing eommitment, support, and contribution in helping lo
eliminate hate and prejudice.” In United States v. Coombs, a man in Florida pled guilty to
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burning a cross in his yard to intimidate an African-American family that was considering
buying the house next door to his residence. In United States v. Fredericy and Kuzlik, two men
pled guilty for their roles in pouring mercury, a highly toxic substance, on the front porch and
driveway of a bi-racial couple in an attempt to force them out of their home. In another case,
U.S. v. Walker, we charged three members of a white supremacist organization with assaulting a
Mexican-American bartender in Salt Lake City at his place of employment. These same
defendants allegedly assaulted an individual of Native-American heritage outside another bar in
Sait Lake City. This case is set for trial in April 2007

And, as noted earlier, the Criminal Section is working closely with the FBI to identify
unresolved civil rights era murders. Qur commitment to this effort is iltustrated in our track
rccord of aggressively prosecuting civil rights era cases when we have been able to overcome
jurisdictional and statutc of limitations hurdies. As a result of these efforts, the Criminal Section,
along with the United States Attorney’s Office for the Southern District of Mississippi, recently
secured the indictment of James Seale on two counts of kidnapping and one count of conspiracy
for his role in the 1964 ahduction and murder of Charles Moore and Henry Dee in Franklin
County, Mississippi. This case is currently set for trial in April of 2007. And, in 2003, the Civil
Rights Division successfully prosecuted Erpest Avants, a Mississippi Klansman who murdered
an African-American man in 1966.

Human Trafficking

The prosecution of the despicable crime of human trafficking, a modern day form of
slavery, continucs to be a major clement of our Criminal Section’s work. The victims of human
trafficking in the United Statcs are often minority women and children, who arc poor, are
frequently unemployed or underemployed, and lack access to social safety nets. These victims
have been exploited iu the commercial sex industry or have been compelled into manual or
domestic labor. The Attorney General’s initiative on human trafficking has made the
prosecution of these crimes a top priority. The Division continues to enhance our human
trafficking prosecution program through vigorous prosecution of these cases, autreach to State
and local law enforcement officers and non-governmental organizations who will find the
victirns of this terrible crime, and most recently through the creation of the Human Trafticking
Prosecution Unit described above.

In Fiscal Year 2006, the Division continued to aggressively pursue those who commit
human trafficking crimes, obtaining a record 98 convictions of human trafficking defendants.
Working with the various United States Altorneys’ Offices, we charged a record numaber of sex
trafficking defendants (85) and 26 labor trafficking defendants. In addition to prosecuting the
perpetrators of these horrible crimes, the Criminal Section also aids their victims. Under the
2000 Trafficking Victims Protection Act, 1166 trafficking victims from 75 countries have
obtained eligibility for refugee-type benefits from HHS with the aid of the Civil Rights Division
and other law enforcement agencies.

In Fiscal Year 2006, the Section obtained two of the longest sentences ever imposed in a
sex trafficking case in United States v. Carreto. Defendants organized and operated a trafficking
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ring that smuggled Mexican women and girls into the United States and then forced them into
prostitution in Queens and Brooklyn, New York. On April 27, 2006, two defendants were
sentenced (o 50 years in prison and a third defendant was sentenced to 25 ycars in prison for their
crimes. On March 2, 2007, Consuslo Carreto-Valencia, the mother of the Carreto brothers who
participated in their sex trafficking scheme, was arraigned in Federal court on a 27-count
indictment charging her with multiple counts of sex trafficking and refated crimes. She was
extradited to the United States from Mexico in January 2007.

In United States v. Arlan and Linda Kaufman, the defendants, who operated a residential
treatment facility for mentally i1l adults, forced their severcly ill residents to Iabor on the
Kaufmans’ farm and to participate as subjects in pornographic videos. The defendants
committed traud when they billed Medicare for this “treatment” they provided the victims. In
November 2005, the defendants were convicted on all 35 counts of the indictment, including
conspiracy, forced labor, involuntary servitude, and fraud. On January 23, 2006, AtJan Kaufman
was sentenced to serve 30 years in prison and Linda Kaufman was sentenced to serve seven
years.

In United States v. Evelyn and Joseph Djoumessi, the defendants held a young
Cameroonian woman as an involuntary domestic servant for four and a half years. They
smuggled the 14-year-old victim into the United States with the false promise of an American
education and then held her in their home, forced her to work, beat her, and sexuatly assaulted
her. In March 2006, the defendants were convicted of conspiracy and involuntary servitude, and
they await sentencing.

On May 26, 2006, in United States v. Calimiim, husband and wile Milwaukee medical
doctors were convicted by a Federal jury for using threats of serious harm and physical restraint
against a Filipino woman to coerce her labor as a domestic servant. The couple recruiied and
brought the victim from the Philippines to the U.S. in 1985 when she was 19 years old. For the
next 19 years of her life, these defendants hid the victim in their home, forbade her from going
outside, and told her that she would be arrested, imprisoned and deported if she were discovered.
On November 19, 2006, the defendants were sentenced o 4 years imprisonment, and on
February 14, 2007, the Federal court awarded the victim over $900,000 in restitution.

In addition to our work in enforcement, the Criminal Section also actively reaches out to
educate law enforcement agencies about human trafficking. For example, our human trafficking
staff designed and launched a series of interactive human trafficking training sessions broadcast
live on the Justice Television Network in which nearly 80% of the U.S. Attomeys’ Offices
participated. The Division is also supporting the 42 task forces funded by the Bureau of Justice
Assistancc and Office for Victims of Crime by providing training and tcchnical assistance. We
are supporting the President’s Initiative Against Trafficking and Child Sex Tourism hy
performing assessmenis of anti-trafficking activities in targeted countries and making
recommendations on program development,

Additionally, a national conference on human trafficking was held in October 2006 in
New Orleans, Louisiana. Division staff played a central role in developing the program,
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moderated panels, gave speeches, and led interactive breakout sessions during the conference.
Over six hundred practitioners from law enforcement, non-governmental organizations, and
academia attended this very successful conference, At the conference, Attorney General
Gonzales announced additional funding totaling nearly $8 million for law enforcement agencies
and service organizations for the purpose of identifying and assisting victims of human
trafficking and apprehending and prosecuting those engaged in traflicking offenses. The funding
is being used to create new trafficking task forces in 10 cities around the country, bringing the
total number of funded task forees to 42.

While we have made tremendous strides in the fight against human trafficking, there is
still a great deal of work to be done. The Attorney General’s initiative {o eradicate this form of
slavery will remain a top priority of the Division.

HOUSING AND CIVIL ENFORCEMENT

The Housing and Criminal Enforcement Section is charged with ensuring nou-
discriminatory access to housing, credit, and public accommodations. We understand the
importance of thesc opportunities to American familics, and we have worked hard fo meet this
weighty responsibility. During Fiscal Years 2006 and 2007, the Division’s Housing and Civil
Enforcement Section has continued ifs strong commitraent to enforcing the Fair Housing Act
(FHA), the Equal Credit Opportunity Act (ECOA), and Title II of the Civil Rights Act of 1964.
In addition, in Fiscal Year 2006, it assumed enforcement jurisdiction over the Servicemembers
Civil Relief Act (SCRA).

On Fehruary 15, 2006, the Attorney Genceral launched Operation Home Sweet Home —a
concentrated initiative to expose and eliminate housing discrimination in America. In
announcing the program the Attomey General stated, “We will help open doors for people as
they search for housing. We will not allow discrimination to serve as a deadbolt on the dream of
safe accommodations for their family.” I am committed to making the Attorney General's
pledge a reality, and the Civil Rights Division will continue to dedicate renewed energy,
resources, and manpower to the testing program through investigations and visits designed to
expose discriminatory practices. Under Operation Homne Sweet Home, the Civil Rights Division
conducted substantially more fair housing tests in Fiscal Year 2006 than in Fiscal Year 2005 and
is testing at record-high levels in Fiscal Year 2007. In addition to increasing the number of tests,
Operation Home Sweet Home also strives to conduct more focused testing by concentrating on
areas to which Hurricane Katrina victims have rclocated and on areas that, based on Federal data,
have expericnced a significant volume of bias-related crimes.

Throughout this year, and in particular under Operation Home Sweet Home, the Division
will continue to aggressively combat housing discrimination. The Division has expanded our
outreach significantly by creating a new fair housing website
(http:/fwww.usdoj.gov/cri/housing/faithousing/index. html), establishing a tetephone tip line and
a new c-mail address specifically to reccive fair housing comp!laints, and sending outreach letters
to over 400 public and private fair housing organizations. In Fiscal Year 2006, we filed two
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cases developed through our testing program that allege a pattern or practice of discrimination.
We have filed one testing case so far in Fiscal Year 2007 and expect to see more in the future as
a result of our enhanced testing program.

We continue to enforce the anti-discrimination requirements of Title Il During Fiscal
Year 2006, we filed and resolved a Title IT lawsuit against the owner and operator of Eve, 2
Milwaukee nightclub. We alleged that the nightclub discriminated against African-American
patrons by denying thcm admission for false reasons, such as that the nightclub was too full or
that it was being reserved for a private party. Our settlement agreement requires the nightclub to
implement changes to its policies and practices in order to prevent such discrimination. We also
continue to monitor compliance with our 2004 consent decree in United States v. Cracker Barrel
Old Country Stores as the company makes progress toward compliance with the comprehensive
reforms mandated by that consent decree.

Notably during Fiscal Year 2006, the Civi! Rights Division filed more sexual harassment
cases than in any year in its history, Sexual harassment by a landlord is particularly disturbing
because the perpetrator holds both the lease and a key to the apartrent. For example, one suit
alleges that the owner of numerous rental properties in Minnesota has subjected female tenants to
severe and pervasive sexual harassment, including making unwelcome sexual advances;
touching femalc tenants without their consent; entering the apartments of female tenants without
pernission or notice; and threatening to or taking steps to evict fernale tenants when they refused
or objected to his sexual advances. In another case, the Housing and Civi} Enforeement Section
obtained a consent decree requiring the defendants, whe were the property managers, owner, and
a maintenance man, to pay $352,500 in damages to 20 identified aggrieved persons, as well as a
$35,000 civil penaity.

Although most sexual havassment cases are filed under the Fair Housing Act, in Fiscal
Year 2006 the Division filed its first-ever sexual harassment case under the Equal Credit
Opportunity Act. The complaint alleges that a former vice president of the First National Bank
of Pontotoc in Pentotoc, Mississippi, used his position to sexually harass female borrowers and
applicants for credit. This case is currently in litigation.

Our lawsuits also protect the rights of Americans to purchase houses as well as rent themn.
Our fair lending enforcement efforts are another component of our fight against housing
discrimination. While a lender may legitimately consider a range of {actors in determining
whether to provide a candidate a loan, race has no placc in this determination. “Redlining” is the
term used to describe a lender’s refusal to give loans in certain areas based on the racial makeup
of the area’s residents. The Division is working hard to climinate this form of discrimination,
which places a barrier between Americans and the dream of owning their own home.

We recently filed and resolved a lawsuit against Centier Bank in Indiana, alleging
violations of the Equal Credit Opportunity Act and the Fair Housing Act. In this case, we
alleged Centicr unlawfully refused to provide its lending products and services on an equal basis
to residents of minority neighborhoods, thereby denying hundreds of loans to prospective
African-American and Hispanic residents. Under the settlement agreement, the bank will open
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new offices and expand existing operations in the previously excluded aveas, as well as invest
$3.5 million in a special financing program and spend at least $875,000 to promote its products
and services in these previously excluded areas.

In Fiscal Year 2007, we filed and resolved a case against Compass Bank for violating the
Equal Credit Opportunity Act by engaging in a pattern of discrimination on the basis of marital
status in thousands of automobile loans it made through hundreds of different car dealerships in
the South and Southwest. Specifically, we alleged that the bank charged non-spousal co-
applicants higher interest rates than similarly-situated married co-applicants. Under the consent
decree, the bank will pay up to $1.75 million to compensate several thousand non-spousal co-
applicants whom we alleged were charged higher rates as a result of their marital status.

A vital element of the President's New Freedom Initiative is the Division's enforcement
of the accessibility provisions of the FHA, The FHA requircs that multi-family housing
constructed after 1991 include certain provisions to make it usable by people with disabilities. In
2003, we launched our Multi-Family Housing Access Forum, intended to assist developers,
architects, and others undcrstand the FHA's accessibility requirements and to promote a dialogue
between the developers of multi-family housing and persons with disabilities and their
advocates. Our last Access Forum event, held in the Phoenix area in November 2006, attracted
nearty 100 persons.

In addition to these proactive outreach efforts, the Division continues to actively litigate
cases involving housing that is not designed and constructed in accordance with the Fair Housing
Act and the Americans with Disabilities Act. We resolved five cases in Fiscal Year 2006
through consent decrees and have resolved four cases already in Fiscal Year 2007. We also filed
three new design and construction cases in Fiscal Year 2000, which are currently in litigation.

In Fiscal Year 2007, we also settled two group home cases against municipalities, Our
set(lement with the City of Saraland, Alabama, requires the city to allow a foster-care home for
adults with meutal disabilities to operate in a single-family residential zone. The city must also
pay $65,000 in damages and fees to the coraplainants and a $7,000 civil penalty to the United
States. Our settlement with the Village of South Elgin, [linois, requires the village to grant a
permit for up to seven residents fo a “sober home™ providing a supportive envirorment for
recovering alcoholics and drug users; o pay $25,000 in monetary damages to the owner of the
home; to pay $7,500 to each of two residents who were forced to leave the home; and to pay a
$15,000 civil penalty.

We also have begun our efforts to enforce the SCRA. We recently opened our first
mvestigation and have several matters under review.
DISABILITY RIGHTS

Since the January 2001 announcement of the President’s New Freedom Tnitiative, the
Division's Disability Rights Scction has achicved results for people with disabilities in over
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2,000 actions under the Americans with Disabilities Act of 1990 (ADA), including formal
settlement agreements, informal resolution of complaints, successful mediations, consent
decrees, and favorable court decisions. In Fiscal Year 2006 alone, the Division achieved
favorable results for persons with disabilities in 305 cases and matters, which provided injunctive
relief and compensatory damages for people with disabilities across the country and set major
ADA precedents in a number of important areas, The Division also continued its important work
under Project Civic Access. Many Americans with disabilities are able to enjoy life in a much
fuller capacity as a result of our enforcement activities, and the Division will continue to make
our efforts in this area a priority.

Our work under thc ADA during my tcnure as Assistant Attorncy General involved cases
across the country and in a variety of settings, including hospitals, public transportation,
restacrants, movie theaters, college campuses, and retail stores.

An example of our work in a hospital setting is an agreement we reached with Laurel
Regional Hospital in Maryland on behalf of persons with speech or hearing impairments. The
hospital agreed to assess the communication needs of individuals with speech or hearing
disabilities and provide qualified interpreters (on-site or video interpreting) as soon as possible
‘when necessary for effective communication.

In the area of public transportation, the City of Detroit agreed to take steps to ensure that
public bus whee!chair lifts are operable and in good repair and to provide altemate transportation
promptly when there are breakdowns in accessible bus service.

The Division has also entered into agreements with major movie theater companies to
make the experience of going to the movies more accessible to all Americans. Two of the largest
movie lheater chains in the country, Cinemark USA, Inc. and the Regal Entertainment Group,
agreed to dramatically improve the movie going experience for persons who use wheelchairs and
their companions at stadium-style movie theaters across the United States. Both chains have
agreed that all future construction at both theater chains wilk be designed in accordance with
plans approved by the Department and barriers will be removed at ceriain existing theaters,

Project Civic Access (PCA) is a wide-ranging initiative to ensure that towns and cities
across America comply with the ADA. The goal of Project Civic Access is to ensure that people
with disabilities have an equal opportunity to participate in civic life. To date, we have reached
152 agreements with 141 communities to make public programs and faciiities accessible. Each
of these communities has agreed to take specific steps, depending on local circumstances, to
make core government functions more accessible to people with disabilities. These agrcements
quile literally open civic life up to participation by individuals with all sorts of disabilities. Thc
agreements have improved access to many aspects of civic life, including courthouses, libraries,
parks, sidewalks, and other facilities, and address a wide range of accessibility issues, such as
employment, voting, law enforcement activities, demestic violence shelters, and emergency
preparedness and response. During the past 6 ycars, we have obtained more than 80% of the
agreements reached under Project Civic Access since it began in 1999, improving the lives of
more than 3 million Americans with disahilities.
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On December 5, 2006, the Division entered its 150th Project Civic Access agreement
with Kanawha County, a region of West Virginia where almost 22% of the population has
disabilities, Under this agreement, the county will ensure access for people with disabilities to
county programs and facilities, including administrative buildings, courts, emergency
management programs and facilities, law enforcement programs and facilities, the website, and
polling places. The agreement was signed at a ceremony along with two other agreements: the
{irst, an agreement with Kanawha County Parks and Recreation, ensuring access for people with
disahilities to the county’s parks and recreation programs, services, activities, and facilities, and
the second, an agreement with Metro 9-1-1 of Kanawha County, ensuring access to 9-1-1
emetgency cominunication services for people in the county and the City of Charleston who are
deaf, are hard-of-hearing, or have speech impairments.

‘We have expanded our PCA focus to include emergency preparedness for people with
disabilities. Our activities related to recovery from the hurricanes in the Guif region in 2005
have included working with the Department of Housing and Urban Development (HUD) to
design specifications and floor plans that the Federal Emergency Management Agency (FEMA)
can use to procure and install fully accessible travel trailers and mobile homes. We also
provided guidance to FEMA on constructing accessible ramps for trailers and mobile homes,
trained FEMA's equal rights staff on best practices in addressing the emergency-related needs of
people with disabilities, and began working with certain local governments to ensure that their
emergency management plans appropriately address the needs of individuals with disabilities.
Under Executive Order 13347, Individuals with Disabilities in Emergency Preparedness, the
Division is collaborating with the Department of Homeland Security's Office for Civil Rights
and Civil Liberties in its emergency management and Gulf Coast rebuilding activities.

In October 2006, the Attorney General directed the Civil Rights Division to use the
knowledge and experience the Division has gained in its work with State and local governments
under Project Civic Access to begin a tcchnical assistance initiative, As a result, the Division is
publishing the “ADA Best Practices Tocl Kit for State and Local Governments,” a document to
help State and local governments improve their compliance with ADA requirgments. This Tool
Kit is being released in several installments. In the Tool Kit, the Division will provide
commonsense explanations of how the requirements of Title IT of the ADA apply to State and
local government programs, services, activities, and facilities. The Tool Kit will include
checklists that State and local officials can use to conduct assessments of their own agencies to
determine if their programs, services, activities, and facilities are in compliance with key ADA
requirements.

The first installment, released on December 5, 2006, covered “"ADA Basics: Statute and
Regulations” and “ADA Coordinator, Notice and Grievance Procedure: Administrative
Requirements Under Title 11 of the ADA.” The second installment, issued on February 27, 2007,
covered “General Effective Communication Requirements Under Tiile I of the ADA” und “9-1-1
and Emergency Communications Services." These installments, and all subsequent instaliments,
will be available on the Department’'s ADA Website (www.ada.gov). While State and local
officials are not required to use these technical assistance materials, they are strongly encouraged
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to do so, since the Tool Kit checklists will help them to identify the types of noncompliance with
ADA requirements that the Civil Rights Division has commonly identified during Project Civic
Access compliance reviews as well as the specific steps that State and local officials can take to
resolve these common compliance problems.

The Division continues to have great success with the Disability Rights Section's
innovative ADA Mediation Program. Using more than 400 professional ADA-frained mediators
throughout the United States, the ADA Mcdiation Program continues to expand the reach of the
ADA at minimum expense to the government. It allows the Section quickly to respond to and
resolve ADA complaints effectively, efficiently, and voluntarily, resulting in the elimination of
barriers for people with disabilities throughout the United States. Since its inception, more than
2,500 complaints filed with the Department alleging violation of Title IT and Title IIT have been
referred to the programa. Of the more than 1,900 mediations completed, 77% have been
successful. Last fiscal year's success rate climbed to 82%, our highest ever.

The Division promotes voluntary compliance with the ADA through a wide range of
technical assistance and outreach efforts. I have personally attended meetings of our ADA
Business Conncction, a multifaceted initiative for businesses started by the Department in 2002.
This initiative includes conducting a series of meetings between disability and business
communities around the country and producing publications on topics related to the ADA that
are of particular interest o small businesses. In Fiscal Year 2004, a series of dynamic ADA
Business Commection Leadership meetings were held in four cities with more than 150
participants from small and mid-sized businesses, large corporations, and organizations of people
with disabilities.

In addition to the Business Connection mestings, we also operate an ADA Information
Line as well as an informative website. Qur ADA Information Line receives over 100,000 calls
annually from people seeking to discuss specific issues with ADA Specialists or order technical
assistance publications through the automated system. In Fiscal Year 2006, over 46,000 calls to
the ADA Information Line were answered hy ADA Specialists. Also, the Section’s popular
ADA Website, www.ada.gov, continues to be active. In Fiscal Year 2006, it served more than
3.1 million visitors who viewed the pages and images more than 49 million times, an increase in
hits of over 30% over the prior year.

In addition to these outreach efforls, in Fiscal Year 2006 the Disability Rights Section
sent a mailing to 25,000 State and local law enforccment agencies offering frce ADA
publications and videotapes devcloped specificaily for iaw enforcement audicnces. We also
isstcd a revised and expanded guide for local governments on making emergency preparedness
and response accessible for people with disabilities. Additionally, the Section participated in
more than 70 speaking and outreach events in Fiscal Year 2006.

The Disability Rights Section publishes regulations to implement Title II and Title III of
the ADA and serves as the Attorney General's liaison to the U.S. Architectural and
Transportation Barriers Compliance Board (Access Board). During 2006 and 2007, the Scction
continued to develop revised ADA regulations that will adopt updated design standards

-19-



29

consistent with the revised ADA Accessibility Guidelines published by the Access Board in July
2004, The revised guidelines are the result of a multi-year effort to promote consistency among

the many Federal and State aceessibility requirements. We are now drafting a proposed tule and
developing the required regulatory impact analysis.

SPECIAL LITIGATION

The Division’s Special Litigation Section has two core missions: protecting the civil
rights of institutionalized persons and promoting constitutional law enforcement.

The Civil Rights of Institutionalized Persons Act (CRIPA) authorizes the Attorney
General to investigate patterns or practices of violations of the Federally protected rights of
individuals in State-owned or -operated institutions. These inctude nursing homes, fcilities for
those with mental iliness and developmental disabilities, prisons, jails, and juvenile justice
facilities. Our investigations focus on a myriad of issues, including abuse, medical and mental
health care, fite safety, security, adequacy of treatment, and training and education for juveniles.

In Fiscal Year 2006 alone, the Civil Rights Division conducted over 123 investigatory
and compliance tours. Thus far in Fiscal Year 2007, the Division is handling CRIPA matters and
cases involving over 195 facilities in 34 States, the District of Columbia, the Commonwealths of
Puerto Rico and the Northern Mariana Islands, and the Territories of Guam and the Virgin
Islands. The Division also continues its investigations of 95 facilities and monitoring the
implementation of consent decrees, settlement agreements, memoranda of undeestanding, and
court orders involving 99 facilities. Finally, in Fiscal Year 2007, the Division has opened six
investigations of 25 facilitics, obtained three settlement agreements, and issued three findings
letters.

Since January 20, 2001, this Administration has authorized 70 CRTPA investigations,
more than a 20 percent inercasc over the 57 investigations opened during the preceding six year
period. With regard to juvenile justice facilities, this Administration has increased the number of
settlement agreements by more than 60%, has more than doubled the number of investigations
(21 vs. 9), and has more than doubled the number of findings letters (14 vs. 5) issued. One
example of the Division’s work regarding juvenile justice facilities is the successful resolution of
our lawsuit against the State of Mississippi in connection with conditions of confinement at the
Oakley and Columbia Training Schools in June 2005. The Division filed suit in December 2003
following an investigation that found evidence of shockingly abusive practices, including
hogtying, pole-shackling, and placing suicidal students for extended periods of time into & “dark
room,” naked, with only a hole in the floor for a toilet. Children who became ill during
strenuous physical exercise were made to eat their vomit. The consent decree requires the State
to implement reform regarding protection from harm and use of force. We also separately
entered into a settlement agreement with the Statc regarding mental health care and special
education services. Since the settlement, we have made numerous monitoring visits to ensure
that the principles of the settlement are effectuated. Division staff have made several on-site
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visits to the facility in the last several months, We continue to vigorously enforce our agreement
to ensure that youth are protected from harm and that mandated reforms are timely implemented.

The Division’s important health care work is illustrated by a recent historic set{lement
with California involving four State mental health care facilities that provide inpatient
psychiatric care to nearly 5,000 people committed civilly or in connection with criminal
procesdings. The Division’s investigation, which commenced in March 2002, initiaily involved
one facility but ultimately expanded to include three others. Among other violations, we found a
pattern and practice of preventable suicides and serious, life-threatening assaults by staff and
other patients. In two instances, patients were murdered by other patients. The extensive
reforms required by the consent decree, which was filed in court last summer, mandate that
individuals in the hospitals are adequately protected from harm, are provided adequate services
to support their recovery and mental health, and are served in the most integrated setting
appropriate for their needs, consistent with the terms of any court-ordered confinement. To date,
the State has been very cooperative with the Division’s efforts to implement the comprehensive
settlements.

In Fiscal Year 2006, the Division has aggressively pursued contempt actions against
several recalcitrant jurisdictions to address their long-term Failure to achieve compliance with
agreed-upon settlement remedies. For example, in United States v. Virgin Isiands, our
inspections of the adult dctention center revealed unsupervised housing units, inadequate medical
and mental health carc, and deplorablc environmental conditions. As a result, the court granted
the Division's motion to find the Virgin Islands in contempt of the court's previous orders and
our consent decree addressing conditions at the detention center. Specifically, the court ordered
the appointment of a special master to address ongoing violations of the constitutional rights of
persons incarcerated at the facility. Although violence at the facility has becn an ongoing issuc,
we have been working closcly with the Special Master and the jurisdiction to address the long-
term systemic failures at the facility.

In addition to its CRIPA work, the Special Litigation Section investigates patterns or
practices of violations of Federally protected rights by law enforcement agencies under Section
14141 of the 1994 Violent Crime Control and Law Enforcement Act.

The Division has ensured the integrity of law enforcement by more than tripling the
number of settlements negotiated with police departments across the country from 2001 10 2006.
During this timeframe, the Administration has successfully resolved fourteen pattern or practice
police misconduct investigations involving eleven law enforcement agencies, compared to only
four investigations resolved by seitleinent during a comparable time period of the previous
Administration. From 2001 to 2006, the Division filed more consent decrees (4 vs. 3) than in the
preceding 6 years. We have issued, moreover, more than six times the numbers of technical
assistance letters to police departments (19 vs. 3). Additionaily, during the current fiscal year,
the Division is focusing its resources on vigorously monitoring the enforcement of its nine
existing settlement agreements to ensure timely compliance with the terms of those agreements.
Similarly, the Division continues to place a great deal of emphasis on providing on-going
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technical assistance to law enforcement agencies regarding best practices and how to conform
their policies and practices to constitutional standards.

EMPLOYMENT DISCRIMINATION

The Civil Rights Division remains diligent in combating employment discrimination, one
of the Division’s most long-standing obligations. Title VII of the Civil Rights Act of 1964, as
amended, prohibits employment discrimination on the basis of race, color, religion, sex, or
nationat origin. Most allegations of employment discrimination are made against private
cmployers. Those claims arc investigated and potentially litigated by the Equal Employment
Opportunity Commission (EEOC). Howcever, the Civil Rights Division’s Employment Litigation
Section is responsible for one vital aspect of Title VII enforcement: discrimination by public
employers.

Pursuant to Section 707 of Title V1L, the Attorney General has authority to briug suit
against a State or Jocal government employer wherc there is reason to believe that a “pattern or
practice” of discrimination exists. These cases are factually and legaily complex, as well as
time-consuming and resource-intensive. In Fiscal Year 2006, we filed three complaints alleging
a pattern or practice of employment disctimination.

In United States v. City of Virginia Beach and United States v. City of Chesapeake, the
Division alleged that the cities had violated Section 707 by screening applicants for entry-level
police officer positions in a manner that had an unlawful disparate impact on African-American
and Hispanic applicants. In Virginia Beach, the parties reached a consent decree providing that
the city will use the test as one component of its written examination and not as a separate
pass/fail screening mechanism with its own culoff score. The City of Chesapeake litigation is
ongoing.

In United Stares v. Southern {llinois University, the Division challenged under Title VII
three paid graduate fellowship programs that were open oaly to students who were either of 2
specified race or national origin or who were female. While denying that it violated Title VII,
the University admitted that it limited eligibility for and participation in the paid fellowship
programs on the basis of race and sex. The case was resoived by a consent decree approved by
the court on February 9, 2006.

Additionally, during Fiscal Year 2006, the Section resolved liability or relief issues in
eight pattern or practice lawsuits. Six of these cases involved consent decrees that were filed in
Fiscal Year 2006, and two involved cases in which conscnt decrces werc filed in Fiscal Year
2005. One example is a paitern or practice case the Division brought against the Ohio
Environmental Protection Agency. We reached a consent decree on September 5, 2006, that
accommodated employees with religious objections to supporting the public employees' union.
The consent decree permits objecting employees to direct their union fees to charity.
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The Division also has enforcement responsibility for the Uniformed Service Employment
and Reemployment Rights Act of 1994 (USERRA). USERRA was enacted to protect veterans
of the armed services when they seek {o resume the job they left to serve their country.
USERRA enables those who serve their country to return to their civilian positions with the
seniority, status, rale of pay, health benefits, and pension benefits they would have received if
they had worked continuously for their employer. In Fiscal Year 2006, the Division filed four
USERRA complaints in Federal district court and resolved six cases. In Fiscal Yeuar 2007 thus
far, we bave filed 2 complaints in district court and resolved 3 cases.

During Fiscal Year 2006, we filed the first USERRA class action complaint ever filcd by
the United States. The original class action complaint, which was filed on behalf of the
individual plaintiffs we represent, charges that American Airlines (AA) violated USERRA by
denying three pilots and a putative class of other pilots employment benefits during their military
service. Specifically, thc complaint allcges that AA conducted an andit of the icave taken for
military service by AA pilots in 2001 and, based on the results of the audit, reduced the
employment benefits of its pilots who had taken military leave, while not reducing the same
benefits of its pilots who had taken simitar types of non-military leave. Other examples of recent
USERRA suits include Richard White v. 5.0.G. Specialty Knives, in which a reservist’s
employer terminated him on the very day that the reservist gave notice of being called to active
duty. We resolved this case through a consent decree that resuited in a monetary payment to the
reservist. In McCullough v. City of Independence, Missouri, the Division filed suit on behalf of
Wesley McCullough, whose empioyer allegedly disciplined him for {ailing to submit “wriften”
orders to obtain military leave. We entered into a consent decree in which the employer agreed
to rescind the discipline and provide Mr. McCullough payment for the time he was suspended.
The employer also agreed to amend jts policies to ailow for verbal notice of military service.

The Division has proactively sought to provide information to members of the military
about their rights under USERRA and other laws. We recently launched a website for service
members (www.servicemembers,gov) explaining their rights under USERRA, the Uniformed
and Overseas Citizen Absentee Voting Aet (UOCAVA), and the Servicemembers’ Civil Relief
Act (SCRA).

EQUAL EDUCATIONAL OPPORTUNITIES

The Division continues its important work of ensuring that equal educational
opportunities are available on a non-discriminatory busis. The Division currently has hundreds
of open desegregation matters, some of which are many decades old. The majority of these cases
had been inactive for years, yet each represents an unfulfilled mandate to root out the vestiges of
de jure segregation to the extent practicable and to return control of constitutionally compliant
public school systerms to responsible local officials.

To ensure that districts comply with their obligations, the Division actively reviews open
desegregation cases to monitor issues such as student assignment, faculty assignment and hiring,
transportation policies, extracurricular activities, the availability of equitable facilities, and the
distribution of resources. In Fiscal Year 2006, the Educational Opportunities Section initiated 38
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new case reviews to determine whether districts have met their desegregation obligations, cur
second highest total to date for any fiscal year. So far, in Fiscal Year 2007 the Section has
initiated 30 new case reviews. For thosc districts that have achieved unitary status, we join in the
school distnicts” motions to dismiss the case. For those districts that have not met their
obligations, the Section works with the district (o put it on the path to unitary status. In Fiscal
Year 2006, we identified 14 cases in which additional relief was necded; to date, in Fiscal Year
2067, 5 cases were identified.

Based upon these efforts, in Fiscal Year 2006, the Division resolved United States v,
Covington County, Mississippi. This is a district that operated under desegregation orders
entered by a court in 1970 and 1975. The case review process revealed that although the
majority of students district wide are African Amcrican, the largest school maintained in the
district was nearly all white. The consent decree descgregated the schools, which resulted in
reduced transportation times for many students and provided enrichment programs for one
school that could not be easily desegregated.

We are also actively seeking relief in districts such as McCombh, Mississippi, where we
are opposing scgregated classroom assignments. The Division worked to address other issues in
education during Fiscal Year 2006, including inter-district student transfers. In Alabama, the
Division entered into a statewide consent decree which addresses desegregation with respect to
the construction of school facilities.

In Fiscal Year 2007, we filed a successful motion for summary judgment in West Carroll
Parish, Louisiana, The court determined that the school board had failed to climinate vestiges of
discrimination in school assignments and required further student desegregation relicf.

The Educational Opportunities Section is also achieving resulis for persons with
disabilities in the education setting. In Fiscal Year 2006, the Section suecessfully defended the
Department of Education’s regulation interpreting the “stay put” provision of the Individuals
with Disabilities Education Act in a case involving the Commonwealth of Virginia and a local
schoo] district. The Section also successfully defended the Equal Educational Opportunities Act
of 1974's provision regarding the obligation to take action to overcome language barriers for
English Language Leamers from an atlack by the State of Texas, which alleged that Congress
did not properly abrogate the State’s immunity from suit. In Fiscal Year 2007, we continued our
work in this area by opening several new investigations. The Section also continued its work in
investigating allegations of rcligious discrimination.

PROTECTING CIVIL RIGHTS AT THE APPELLATE LEVEL

During my tenure as Assistant Attomey General, the Division’s Appellate Section has
filed 149 briefs and substantive papers in the United States Supreme Court, the courts of appeals,
‘and the district courts. Eighty-three of these filings were appellate briefs for the Office of
Immigration Litigation (OIL). Exeluding OIL decisions, 90% of the dccisions reaching the
merits were in fuil or partial accord with the Division’s contentions. The courts of appeals
rendered 39 merits decisions, 90% of which were in full or substantial accord with the Division's
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contentions. The district courts rendered five decisions, four of which were in full or substantial
accord with the Division’s contentions. During this period, the Division filed 18 amicus briefs,
bringing the total number of amicus bricfs filed during this Administration to 94. [ would like to
highlight two cases that the Appellatc Scction has handled during my tenure as Assistant
Attorney General.

In the United States Court of Appeals for Fifih Circuit, the Appellate Section {iled a brief
defending the conviction the Division obtained in United Stares v. Simmons. While on duty as a
police officer, the defendant took a 19-year-old woman into custody, drove her to a remote
wooded area in the middle of the night, and raped her as another police officer served as a
lookout. He was acquitted of sexual battery and conspiracy charges in State court, After the
State court verdict, the Division conducted its own investigation and located a number of
witnesses who had not testified at the State trial. The defendant was then indicted by a Federal
grand jury for sexual assault while acting under color of law, in violation of 18 US.C. § 242. He
was convicted of this charge, with the jury finding that the offensc involved aggravated sexual
abuse resulting in bodily injury to the victim. The district court senteneed him to 20 years in
prison. The defendaunt appealed his conviction, and the United States cross-appealed his
sentence. The Fifth Circuit issued a decision affirming the defendant’s conviction, vacating his
sentence, and remanding for resentencing.

In United Stares v. Lee, the Appellate Section successfully argued in the United States
Court of Appcals for the Ninth Circuit in support of the conviction and sentence obtained by the
Division. The defendant, who owned and operated a garment factory in American Samoa,
recruited workers from Vietnam, China, and American Samoa. Once the workers arrived at his
factory, the defendant abused them in various ways, including imprisonment, starvation, and
thrcats of deportation. The defendant was convicted of cxtortion, money Jaundering, conspiracy
to violate civil rights, and holding workers to a condition of involuntary servitude. He was
sentenced to 40 years” imprisonment. Tn affirming the defendant’s convictions and sentence, the
Ninth Circuit held, among other things, that a person arrested in American Samoa for allegedly
commiitting crimes in America Samoa may properly be tried and convicted in the United States
District Court for the District of Hawaii.

PROTECTION OF IMMIGRANTS’ EMPLOYMENT RIGHTS

From our country's inception, we have been a nation built by immigrants who have
continually come to America seeking new and better opportunities. This is still the case (oday,
as new and recent immigrants make up a significant portion of the labor pool. Yet often,
individuals who are work-authorized immigrants, naturalized U.S. citizens, or native-born U.S.
citizens face workplace discrimination because they might look ot sound "foreign.”

This is where the Civil Rights Division's Office of Special Counsel for Immigration-
Related Unfuir Employment Practices ("OSC") takes action. OSC enforces the anti-
discrimination provisions of the Immigration and Nationality Act as amended by the
Immigration Reform and Control Act of 1986 ("IRCA™), which protects lawfu} workers from
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intentional employment discrimination based upon citizenship, immigration status, or national
origin, unfair documentary practices refating to the employment eligibility verification process,
and retaliation.

OSC accomplishes its mission to protect lawful workers from discrimination through
both enforcement and outreach. Our enforcement efforts include charge investigations,
settlements and resolutions, informal telephone interventions, and litigation. OSC pursues both
individual viclations and pattems or practices of discimination. A few examples of these
actions include unlawful citizen-only hiring policies; preferences for undocumented workers; and
refusal to employ lawful workers because employers did not follow proper employment
eligibility verification procedures. The victims in these cases include native-born U.S. citizens,
naturalized U.8. citizens, lawful permanent residents, asylecs, refugees, and other work-
authorized immigrants from around the world. The employers in thesc cases include somc of the
nation's largest companies as well as smaller businesses.

in Fiscal Year 2006, OSC settled 72 charges through either formal settlement agreements
or letters of resolution and has settled 52 charges thus far in Fiscal Year 2007. For example, in
Jauis A. Lopez v. GALA Construction, Inc., a lawful permanent resident from Mexico was refused
hire because a construction company rejected his unrestricted Social Security card and Resident
Alien card for employment eligibility verification. OSC settled the charge. As a result, the
charging party received over 311,000 in back pay and Iront pay, and the company agreed to train
its managers in proper employment eligibility verification procedures and non-discriminatory
hiring practices. In addition, over the past year, OSC has investigated 85 charges of citizenship
status discimination filed by the Programmers Guild, a professional society that advances the
interests of computer programmers. The Programmers Guild filed charges against software and
information technology (IT) companies that placed internet ads stating an explicit hiring
preference for lemporary visa holders, such as H-1B visa holders, over U.S. citizens and other
authorized workers. OSC has resolved 38 of these charges (inclusive of the 52 settled charges
noted above). Consequently, IT companies across the nation have agreed to end hiring
preferences for temporary visa holders over other U.8. workers and will no longer post
discriminatory job advertisements. They also have agreed o post equal employment opportunity
notices on their websites.

Informal interventions are another type of our enforcement activities. Through its
hotlines, OSC often is able to bring early, cost-effective resolutions to employment disputes that
might otherwise result in the filing of charges and litigation expenses. In Fiscal Year 2006, OSC
successfully completed 189 telephone interventions and has completed 90 telephone
interventions thus far in Fiscal Ycar 2007.

0OSC also engages in educational and outreach activities to workers, employers, the bar,
umions, legal services, and advocacy organizations to deter potential immigration-related
employment discrimination. Our outreach program is multi-faceted and ineludes ernployer and
worker toll-free hotlines, public service announcements, outreach and training materials designed
to reach both English speakers and those with limited English proficiency, presentations, a
website, and a periodic newsletter. OSC disttihuted approximately 65,400 individual picces of
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educational materials in FY 2006, 39 percent of which were in Spanish. Thus far in Fiscal Year
2007, OSC has distributed approximately 44,000 educational materials. Over the past eighteen
months, its public service announcements have aired more than 20,750 times on television and
radio in English and Spanish, reaching an estimated audience of approximately 48 million. Thus
far in Fiscal Year 2007, over 650 television public service announcements have been aired,
reaching an estimated audience of more than 6 million English- and Spanish-speaking viewers,
OSC also administers a grant program which awards funds to organizations for the purpose of
conducting public education programs under the anti-discrimination provisions of the
Immigration and Nationality Act. OSC's grantees have inciuded State and local fair employment
practices agencies, business organizations, and non-profit and faith-based immigrant service
organizations. This year’s grants include, among other things, coordination of legal and sociaf
services for immigrant communitics in the post-Katrina Gulf Coast region.

LIMITED ENGLISH PROFICIENCY

In addition to the Diviston's major efforts for those who are limited-English proficient in
the areas of voting and education, we are also making strides on behalf of those who need
Janguage assistance in other areas. This Administration has made a priotity of ensuring
implementation and enforcement of civil rights laws affecting persons with limited English
proficiency (LEP). The Division’s Coordination and Review Section plays a central role in this
effort, and during my tenure as Assistant Attorney General, it has continued its work to ensure
that LEP individuals are able to effectively participate in or benefit from Federally assisted and
Federally conducted programs and activities.

The Division works on behalf of LEP individuals in its role in implementing Executive
Order 13166 and Title VI of the Civil Rights Act of 1964. The Division’s Coordination and
Review Section works 1o provide information and coordinate activities to ensure that Federal
agencies are providing meaningful access to LEP persons in its Federally conducted programs
and that recipients of Federal funds are providing meaningful access in their programs and
activities. Executive Order 13166 requires that all Federal fanding agencies use the
Department's LEP Recipient Guidance Document, published on June 13, 2002, as a model in
drafting and publishing guidance documents for their recipients, following approval by the
Department.

In Fiscal Ycar 2006, the Coordination and Review Section continued its outrcach and
interagency cfforts designed to provide information on the needs of persons who are limited
English proficient. Among other things, these efforts included completing the development and
release of the interagency video entitled "Breaking Down the Language Barricr: Translating
Limited English Proficiency Policy into Practice” in English, Spanish, and Vietnamese, and
subtitled in Chinese and Korcan. The Section also issued a new brochure for Fedcral agencies
and the agencies’ recipients explaining the requirements and steps to ensurc that LEP individuals
have meaningful access to programs and services. The Division developed a survey form, which
it distributed to all of the more than 80 Federal agencies about efforts to ensure access to LEP
individuals in their own programs, and I personally sent a memorandum to all agencies asking
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that they respond to the survey form. Many did, and our Coordination and Review Section has
analyzed the results and is working on a report that will outline promising practices of Federal
agencies. I was the featured presenter at the fourth anniversary meeting of the Federal
Interagency Working Group on LEP on February 2, 2006, a meeting that was attended by almost
150 people from 40 different Federal agencies.

Another area of focus by the Coordination and Review Section during my tenure as
Assistant Attorney General has been emergency preparedness. The Division continues to work
with agencies to assist them in ensuring that the needs of national origin minorities (including
LEP individuals) are effectively included in emergency preparedness activities and planning. As
part of this effort, the Section recently began participating in activities of the Department of
Homeland Security’s Special Needs Work Group, which is providing comments on the Nationat
Response Plan. 1also gave the keynote speech at the December 6, 2006, meeting of the Federal
Interagency Working Group on LEP, a mecting entitled “The Importance of Language Access in
Emergency Preparedness.”

Probably the most significant event related to LEP access occurred just last week on
March 15-16. The Coordination and Review Section coordinated the 2007 Federal Interagency
Conference on Limited English Proficiency, which was held in Bethesda, Maryland, with over
ten Federal agencies participating by either contributing funds or hosting sessions. Along with a
personal letter from me, invitations were mailed to various entities including governors of each
State as well as many local county and city executives and mayors. Other invitees included
individuals with responsibility for implementing language access programs across State and local
agencies; private entities that fund fanguage access programs; language service providers;
Federal officials with anthority to focus Federal funding on cross-cutting language access
projects; and a wide variety of community advocates and groups. The Conference represented a
unique opportunity for invitees to share with and learn from the leaders in the field of LEP
access. Qver 400 invitees attended each day,

As part of its responsihility to ensure consistent and effective implementation by Federal
funding agencies of Title VI and of Title IX of the Education Amendments of 1972, and to
ensure implementation of Executive Order 13166 which reguires access for LEP individuals, the
Coordination and Review Section provided 52 separate training sessions for agencies during
Fiscal Year 2006, up from 28 such sessions in 2005. So far in Fiscal Year 2007, the Section has
provided 10 sessions. In a section of only eight attomeys and seven coordinator/investigators,
this is guite remarkable.

The Coordination and Review Section continues to investigate and resolve administrative
complaints alleging race, color, national origin (including access for LEP individuals), sex, and
religious discrimination and to provide technicai assistance to recipients, Federal agencies, and
the public. During Fiscal Year 2006, the Section initiated six investigations and completed five
investigations that resulted in no violation letters of finding. At this time, Coordination and
Review has a caseload of 66 active investigations, 39 of which involve LEP allegations.
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PROFESSIONAL DEVELOPMENT OPPORTUNITIES

One of my bighest priorities since taking my oath of office in 2005 has been ensuring that
the Division’s staff, particularly its attorneys, are afforded every opportunity to improve their
professional development. To that end, 1 established a Professional Development Office within a
week of beginning my tenure and detailed two career supervisory attomeys with extensive civil
rights litigation experience, one in civil and the other in criminal enforcement, to it. Because of
the importance that I attach to this endeavor, that office reports directly to my principal deputy.

In its first year, the office took great strides to fulfill its important mandate. Through
interviews of the Division’s carcer leadership, a survey of the entire attorney staff, and a serics of
focus groups with newer attorneys, it devised a weck-long orientation program for new Division
attorneys. The program presents a mix of basie skills training, including writing, discovery, and
evidence, with information on such topics as professional responsibility, ethics, administrative
policies, and the importance of promptly responding to congressional correspondence.

The program'’s inaugural session, condueted in June of 2006, was an unqualified success.
‘We have already held two additional sessions of the program, with the next offering scheduled
for May. We plan to continue conducting these programs three or four times a year,

The office’s responsibility also extends to providing advanced training opportunities for
more experienced attorneys. In that regard, it has worked closely with the Department’s Office
of Legal Education, located at the National Advocacy Center (NAC) in Columbia, South
Carolina, to provide two programs during 2006 — one on criminal civil rights enforcement and
another focused on human trafficking, A seminar on civil enforcement of civil rights statutes
was conducted in January 2007 — the first civil program on civil rights enforcement sponsored by
the Office of l.egal Education since 1996. We are scheduled to host a human trafficking
program at the NAC in May, which will include participants from Federal and local law
enforcement agencies, as well as attomeys in the Division and in U.S. Attorneys’ Offices. In
addition, the office has spearhcaded the use of the Department’s television network to broadeast
training on civil rights issues live to departmental offices throughout the country. The first
program, on the Division’s enforcement responsibility to stern the flow of human trafficking,
was held in September 2006. The second installment, on Proactive Investigation and Victim
Qutreach, was held live on March 13, 2007.

Several amendments to the Federal Rules of Civil Procedure became effective at the end
of 2006. The most significant of these affects the discovery of electronically-stored information.
The office coordinated a series of mandatory training sessions for the Division’s civil litigating
attomeys on the rights and responsibilities resulting from these revisions.

Finally, the Professional Development Office coordinates the Division’s participation in
both the Department’s pro bono program, in which all attomeys are encouraged to take part, and
its Mentor Program, which pairs attorneys new to the Division, most of whom are recent law
school graduates or judicial clerks, with a more experienced attorney who serves as an informal
resource and guide during the new Jawyer’s first year in the Department.
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CONCLUSION

As the Division celebrates its 50 year anniversary, we are reflecting upon the
achievements and successes in the struggle for civil rights over the last half century. However,
we can not be satisfied. The work of the Civil Rights Division in recent years reflects the need
{or continued vigilance in the prosecution and enforcement of our nation’s civil rights laws. As
President Bush has said, "America can be proud of the progress we have madc toward equality,
but we all must recognize we have mare to do." I am committed to build upon our successes and
accomplishments and continue to create a record that reflects the profound significance of all
Americans.
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Mr. NADLER. Thank you, Mr. Kim. And I commend you for com-
ing in under the 5-minute time limit.

I will now yield myself 5 minutes for questions. And as I said be-
fore, we will alternate from majority to minority in asking ques-
tions.

Mr. Kim, the recent Citizens’ Commission report raises concerns
about the Division’s role in the pre-clearing mid-decade congres-
sional redistricting plan enacted by the State of Texas. I am sure
you are familiar with this. Probably everybody in the room is.

The plan targeted several areas of minority voting strength. The
career staff of the Voting Section concluded that the plan violated
section 5 because it resulted in the retrogression of minority elec-
toral opportunity.

The department’s political appointees rejected the staff's rec-
ommendations and pre-cleared the plan.

My question is how was the decision made to reject the rec-
ommendations of the career staff concerning the Texas redistricting
plan, and what was the legal basis for the rejection of their rec-
ommendation?

Mr. KiM. Congressman, I appreciate the question on Texas redis-
tricting. My recollection serves that was a plan that was pre-
cleared by the Department of Justice in December of 2003.

We can know a lot about what that plan accomplished today be-
cause that plan was the subject of extensive litigation in the Fed-
eral court, in the U.S. Supreme Court, and that plan actually pro-
duced an election.

Obviously, with pre-clearance determinations we——

Mr. NADLER. If I recall, it produced exactly what Mr. DeLay in-
tended it to produce. But go ahead.

Mr. Kim. Mr. Chairman, with respect, the issue in retrogression
as far as the Department of Justice is concerned is with the effec-
tive exercise of the electoral franchise rights by minority citizens.

And the plan that was adopted in December of 2003, I think, pro-
duced a map that had elected, I think, seven Members of Congress
who are minority representatives from the State of Texas.

I believe the elections of 2004, which implemented the plan that
was challenged, produced eight. And so the results of the election
actually show that that plan was not retrogressive as to minority
voting strength.

That plan was also subjected to extensive litigation in the courts.

Mr. NADLER. But, wait, wait, wait. Wasn’t it true that the court,
in fact, struck down the Bonilla seat, which is part of that plan,
so the court held that, in fact, there was retrogression?

Mr. Kim. No, sir. The court did not hold that there was retrogres-
sion.

Mr. NADLER. Or rather that the court held that the plan was ille-
gal under the Voting Rights Act?

Mr. KiM. The court held that—could I proceed by saying that
there was two pieces of litigation with respect to that plan.

One was before a Federal three-judge panel under the Voting
Rights Act. That panel blessed the entire plan. They said the entire
plan was legal under every circumstance, Voting Rights Act as well
as constitutional.
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That plan was then challenged in the Supreme Court. The Su-
preme Court ruled that 31 districts of the 32 districts were prop-
erly constituted and posed no violation whatsoever.

Mr. NADLER. But my question, excuse me—the professional staff
of the Division recommended that the plan not be pre-cleared. They
were overruled by the—let’s call it the political echelon, the recent
appointees.

How was that done? That is to say, how was a decision made to
reject the recommendations of the career staff, and what was the
legal basis for the rejection?

Mr. KiM. Well, Mr. Chairman, I am trying to explain the legal
basis of the decision, which is that the plan was not retrogressive
as determined by the decision makers back in December 2003.

And the recommendation

Mr. NADLER. The political people decided that the decision that
the plan was retrogressive made by the professionals in the depart-
ment was wrong and that they knew better.

Mr. KiM. Mr. Chairman, with respect, I think you are drawing
those inferences from a lot of leaked documents and news accounts.
I am not in a position to confirm or deny that. I am in a position
to tell you how these decisions typically come up.

Mr. NADLER. No, that is not my question. All right. I thought
that it was widely acknowledged. Did the political echelon—and by
that I mean the appointees on the top—did they overrule the rec-
ommendations of the career staff?

Mr. KiM. Mr. Chairman, what I am trying to do is tell you ex-
actly what happened without waiving any privilege.

Mr. NADLER. No, no, no. Without waiving any privilege, yes or
no, did they do that or not? Because based on everything that I
thought was common knowledge, we are assuming that they did.
If they didn’t, please say so.

Mr. KiM. Mr. Chairman, the pre-clearance letter was signed by
a political appointee.

Mr. NADLER. Obviously. The question is was there a rec-
ommendation not to pre-clear by the professional staff and was
that overruled?

Mr. KiM. Mr. Chairman, I can say there was a leaked memo-
randum that reflects a recommendation that was different. I am
not trying to——

Mr. NADLER. So in other words, your answer is yes, sir, unless
you say that that leaked memorandum was inaccurate.

Mr. KiMm. Mr. Chairman, I am trying not to answer that question,
because that would waive——

Mr. NADLER. Obviously.

Mr. KiM [continuing]. A privilege the department has never
waived. I am trying to be as responsive

Mr. NADLER. You are trying to not answer the question because
that would waive a privilege?

Mr. KiM. That the department has never waived, yes, sir.

Mr. NADLER. And what privilege is that?

Mr. KiM. Attorney-client privilege. Deliberative process privilege.

Mr. NADLER. Attorney-client privilege? Who is the client and who
is the attorney?
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Mr. KiM. Well, sir, the recommendations of attorneys made to de-
cision makers—those are typically attorney-client privileged.

And again, Mr. Chairman, I am trying to be responsive to your
question. There was a leaked memorandum that purported to inter-
pose an objection. The actual pre-clearance letter——

Mr. NADLER. All right. I have gotten your answer. We have very
little time. I have one more question for you.

Mr. KiM. Yes, sir.

Mr. NADLER. In December of 2005, it was reported in several
newspapers that the Division had barred staff attorneys from offer-
ing recommendations at all in their memoranda to the Division
leadership. Is this true? If it is, when exactly was the process
changed and why?

Mr. KiMm. Mr. Chairman, that is not true.

Mr. NADLER. It is not true.

Mr. KiM. I have never asked for anything other than rec-
ommendations. And every single item of litigation that comes to my
desk has a recommendation from the career attorneys.

And so I am—it is absolutely not the case that I bar rec-
ommendations from my staff.

Mr. NADLER. Well, I appreciate that you could answer that ques-
tion. I appreciate your candor. And I appreciate that you asserted
no privilege.

My time is expired. I will now recognize the Ranking Member of
this Subcommittee, the Ranking minority Member of the Sub-
committee, the distinguished gentleman from Arizona

Mr. FRANKS. Well, thank you, Mr. Chairman.

Mr. NADLER [continuing]. For 5 minutes.

Mr. FRANKS. Thank you very much, Mr. Chairman.

You know, I think sometimes when we are dealing with issues
that are charged as much as civil rights issues, we should always
realize that the substance and the essence of true tolerance is not
in pretending that we have no differences.

It is in being kind and loving and decent to each other in spite
of those differences. And I hope that that will always be our central
focus and goal in this country.

With that said, Mr. Kim, I want to—if it is all right, if you feel
you needed to have a chance to further elaborate on the rationale
that was behind the question you were trying to answer when the
Chairman was talking to you. Would that help you?

Mr. KiM. Yes, Mr. Franks, if I could just take a minute. I mean,
at the end of the day, that decision was—the decision to pre-clear
that Texas redistricting plan was based on a retrogression analysis.

It was not based upon a question of partisanship, because I think
there were many acknowledged positions that the map was drawn,
in part, for partisan purposes. And that is true in almost every re-
districting plan that is ever created.

These are very difficult questions. A three-judge Federal panel
approved the entire plan. The Supreme Court, by a vote of 5-4, ap-
proved 97 percent of that plan and found a section 2 voting rights
violation with respect to one district, which was redrawn.

Under those circumstances, the map that was created in the
Texas redistricting plan—every court that considered the issue
ruled that 97 percent of it, at least, was a valid plan.
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And so that does not call into question, I think, the Department
of Justice’s decision back in December 2003 or so to pre-clear that
plan.

It would have been inconsistent with those judicial decisions to
say that that entire plan, all 32 districts, could not be withdrawn,
when at the end of the day many, many Federal judges, very, very
smart, careful people, impartial people, looked at that map and
they drew conclusions that basically said 100 percent or 97 percent
of that plan should be pre-cleared—I am sorry, you know, should
go into effect.

Mr. FRaNKS. Well, thank you, Mr. Kim.

Mr. Kim, what are the Division’s priorities for fiscal year 2007
and 2008 in general, and how are these priorities—how are they
arrived at?

Mr. KiM. Well, Mr. Franks, I will say that my biggest priority,
given my background as a career Federal prosecutor, and my back-
ground at the Department of Justice and what I view my role at
the Department of Justice to be, first and foremost is to bring every
available case based upon the facts and the law, without fear or
favor.

And I echo and endorse entirely what the Chairman said about
that being a critical role at the Department of Justice. It is a role
that I have historically played and it is a role that I continue to
play.

With respect to individual initiatives, the Attorney General has
defined several. First of all, he has focused on the fact that we need
to do more on human trafficking.

Congress has shown great leadership in this area by providing
us tools to more effectively combat this form of modern day slavery.
It is a problem that we see across the country. t is a problem that
we have put our attention to from the beginning of this Adminis-
tration, again, with the legislation enacted by Congress. It is an
area that we have shown great strides, bringing 500 percent more
prosecutions over the past 6 years, and it is an area that, quite
frankly, we can do a lot more on, because the facts of these cases
are absolutely disgusting.

Mr. FRANKS. Horrifying.

Mr. Kim. These are some of the most vile criminals out there in
the world, someone who would profit from the misery of others and
profit from the subjection of others.

And we intend to keep going full bore ahead to make sure that
we investigate these crimes as proactively and as aggressively as
possible.

Mr. FRANKS. Well, Mr. Kim, I think that is a, you know, very
laudable thing, and I want to be the—you know, very strong record
my own applause for that kind of effort.

I also mentioned in the opening statement that your Division has
been more proactive in religious discrimination issues or discrimi-
nation of religious liberty.

It is my perspective—and I hope the perspective of the Com-
mittee here—that, you know, the religious differences that any peo-
ple have are sometimes, you know, the issues that we really strug-
gle with.
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And if we can get that right, if we can respect each other’s faith
and religion, then a lot of the other kinds of differences between
us can be respected.

Can you comment on what you think has been the underlying ef-
fect and ongoing efforts related to protecting the religious freedom
of your clients?

Mr. KiM. Yes, Congressman. First of all, I certainly share many
of your sentiments. I mean, I think at the end of the day this coun-
try is a country built on diversity. It is a country built on a lot of
different people.

I spoke with you briefly before the hearing, and your wife is an
immigrant. I am an immigrant. My entire family came from a dif-
ferent country. For many Americans, America is not the country of
their birth. It is the country of their choice.

And the greatest of America is how it allows people to become
full, patriotic, participating members of this country without bar-
riers based on race, skin color, national origin, et cetera.

And that is something that I have truly viewed as one of the
most blessed things that ever happened to my family, the ability
to come here and to prosper, and to live a little part of the Amer-
ican dream that has been true for generations of Americans over
time.

The protection of religious liberty certainly is an important com-
ponent of that. It is one of the first things mentioned in the Bill
of Rights. It has been a consistent theme in laws passed by Con-
gress since the 1964 Civil Rights Act.

And ever since 9/11, I think we have become more aware of cul-
tural, religious intolerance built of ignorance, and trying to break
those barriers down is important to a welcoming society that we all
live in.

Mr. FRANKS. Thank you, Mr. Kim.

Mr. NADLER. Thank you. The time of the gentleman has expired.

I now recognize the distinguished Chairman of the full Com-
mittee of the Judiciary Committee, the gentleman from Michigan,
Mr. Conyers.

Mr. CoNYERS. Thank you so much, Chairman Nadler.

I welcome you to this hearing. We consider it a very important
one. And only yesterday the report of the civil rights commission—
Citizens’ Commission on Civil Rights has come out. Did you get a
chance to peruse it yet?

Mr. KiM. Yes, sir, I did.

Mr. CoNYERS. And did it seem to be a fairly accurate, unbiased
analysis of the subject matter they discussed?

Mr. KiM. With respect, Mr. Chairman, I disagree with many of
the conclusions raised in the report, and I can offer you some spe-
cifics. I would be happy to answer questions more focused from
you.

Mr. CONYERS. Well, I would like you to submit to the Committee
your reservations and objections and criticisms of the report. Could
you do that subsequently?

Mr. Kim. Yes. Yes, sir, I would be happy to.

Mr. CONYERS. That would be very helpful to us.

Well, do you agree with the thrust of the report, declining civil
rights enforcement under the Bush administration?



45

Mr. KiM. Mr. Chairman, I don’t.

Mr. CoNYERS. Okay.

Mr. KiM. Again, I mean, I could provide you with more focused
responses. I mean, I think that there are many things in the report
which is just—things that just are not true based upon my experi-
ence.

The report, for example, suggests——

Mr. ConYERS. Well, I want you to put it all in another document,
because in 2 minutes or 3 minutes that is not going to give us the
opportunities that we need.

Mr. KiMm. Yes, Mr. Chairman.

Mr. CoNYERS. Then I take it you disagree about—well, I
shouldn’t take anything. Let’s just ask you. Political appointees
intruded into the attorney evaluation process in certain instances.
Could that have possibly happened?

Mr. KiM. Mr. Chairman, I don’t do that. I talk with——

Mr. CONYERS. So the answer is no.

Mr. KiM. Not from me, sir, no.

Mr. CONYERS. Okay. Well, from anybody. Maybe there are people
over you, with you or under you—anybody?

Mr. Kim. Well, Mr. Chairman, I am not in a position to talk
about everyone who ever served in the Civil Rights Division. I only
came to be assistant attorney general about 18 months ago.

What I am in a position to tell you about is what I do, what my
practices are.

Mr. ConYERS. Well, I didn’t expect you to do anything else. I
don’t expect clairvoyance here at these hearings, although we make
serious demands on our witnesses.

Now, has any political appointee or management staff ordered
section chiefs to change staff attorney performance evaluations?

Mr. KiMm. Mr. Chairman, I have never done that.

Mr. ConYERsS. All right. How many employees hired as career
staff are currently working in the front office of the Division?

Mr. KiM. Mr. Chairman, I want to provide you with an entirely
accurate number. I can

Mr. CONYERS. Surely.

Mr. Kim [continuing]. Think of three off the top of my head, not
all from the Civil Rights Division. I have one detail from the Crimi-
nal Division.

But certainly, I think that is very consistent with prior practices.
I believe that there has always been career attorneys who work
with the—

Mr. CONYERS. Okay. That is fine. Excellent response.

Now, Attorney Spakovsky—are you familiar with him?

Mr. Kim. I am sorry, sir?

Mr. CONYERS. Are you familiar with Hans von Spakovsky?

Mr. KiMm. Spakovsky, yes, sir.

Mr. CoONYERS. Okay—hired as a career staff attorney. Did he
work in the front office?

Mr. KiMm. Yes, sir.

Mr. CoNYERS. And how long did he work in the front office, if you
can remember?

Mr. KiMm. Mr. Chairman, he was there when I came to the Civil
Rights Division. He left a few weeks after I was confirmed to be
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assistant attorney general, so I supervised him, I would say, for
about 4 weeks or 5 weeks.

I can get you his exact tenure. I just don’t know off the top of
my head.

Mr. CoNYERS. Well, I wouldn’t expect you to. Do you know if he
had a supervisory role?

Mr. KiM. He played a role in advising the assistant attorney gen-
eral on primarily voting matters. I know that.

Mr. CoNYERS. Well, if you disagree with this Citizens’ Commis-
sion report, I think that forms a basis for questions that will have
to go on beyond the 5-minute rule, and I am glad that you are open
to filling this out supplementally.

We have had a number of questions that go back to the Mis-
sissippi congressional redistricting plan’s pre-clearance under sec-
tion 5 of the Voting Rights Act, and I take it you found no par-
ticular problem with that.

Mr. KiMm. I would say that the presentation that I read in the re-
port was incomplete, and I would be happy to supplement what I
think the complete record would show.

Okay, for example

Mr. CoNYERS. Well, my time is out, but I have got a number of
issues that we want to put to you and then have you explain to us
your impressions of them, especially any matters that happened be-
fore you got there.

Mr. KiM. Yes, sir. And, Mr. Chairman, may I say that I would
be more than happy to do that. I am prepared to do as much of
it as I can today off the top of my head.

I will say that I don’t think that anyone in the Civil Rights Divi-
sion was shown a copy of this report before it was prepared. Cer-
tainly, we would be happy to provide you with our thoughts and
comments upon it.

But it came to us a few days ago, and we have had a chance to
review it. I have some initial impressions. I would be happy to
flesh them out further.

Mr. CONYERS. We would be delighted.

Thank you very much.

Mr. NADLER. Thank you.

Thank you, Mr. Kim.

We will now go for 5 minutes of questioning to the distinguished
gentleman from California.

Mr. IssA. Thank you. I will take my 5 distinguished minutes and
try to make the best of them.

I am interested in your report—your finding for a reason, and
that is it is very clear that since September 11 the Muslim commu-
nity, the community—particularly their places of worship, have
been under various levels of attack or the color of discrimination.

And it appears as though the balance hasn’t been changed dra-
matically, that your department continues to—more than 5 years
after, continues to sort of say, “Okay, we have got so much for
human trafficking, we have so much for African-American issues,
we have so much for Native American issues,” et cetera.

What were the new fundings to deal with this, and where did
they come from?




47

And to ask the obvious question, how much more would you need
to do the kind of work to make sure that places of worship and peo-
ple of faith who happen to be of the same religion as those who at-
tacked us on September 11 don’t find themselves as second-class
residents?

Mr. Kim. Well, you know, Congressman, thank you for raising
that question, because you raise an extremely important issue. It
is an issue of education. It is an issue of tolerance.

And ultimately, for us, it is an issue of law enforcement and
making sure that those types of crimes are aggressively inves-
tigated and prosecuted wherever we find enough facts

Mr. IssA. Could I have regular order, please? Could I have reg-
ular order, please?

Mr. Chairman, could I have regular order, please? Please.

Mr. Kim. Thank you, Congressman. One of the first things we did
after the September 11 attacks was to have a task force formed
within the Department of Justice to go after ignorant crimes of big-
otry based upon people who happen to be of the same race, na-
tional origin, religion as the perpetrators of September 11 and,
quite frankly, people who were mistaken to belong to those races.

For example, one of the regular participant groups in the forums
that we host are Sikh Americans who, of course, are not Muslim,
are not Middle Eastern, but are yet often mistaken as such, and
SO——

Mr. IssA. They include a Sikh who was killed.

Mr. KiM. Yes, sir. Yes. And so at the end of the day, what we
have done is we have taken the huge spike in those types of crimes
after September 11 and investigated those thoroughly.

I think we have done tremendous work in this area with respect
to investigating and prosecuting those kinds of crimes. We inves-
tigated more than 700, got great cooperation from the FBI along
the way.

We were able to prosecute, I think, about 35 defendants crimi-
nally. We helped State and local prosecutors bring prosecutions of
about another 150.

Thankfully, America was able to become more normal, and
Americans were able to appreciate and become Americans again
and recognize that these are silly acts of violence.

And so the big spike that we saw after September 11 did return
to better levels—not good levels, but better levels.

We saw additional smaller spikes after certain incidents in the
Middle East occurred, and all along this time we have maintained
regular contacts with people in the communities.

I meet every 6 weeks or so in my conference room with more
than 30 representatives of many Middle Eastern, Arab, Muslim
groups, as well as people from all the departments that are impli-
cated in this issue, from the Department of State, from the Depart-
ment of Homeland Security, from the FBI, from DHS.

And we make sure that issues affecting the community are aired.
I am pleased to say that more and more these issues are not one
of outright violence and bigotry, although we still get those, and we
go after those.

Mr. IssA. Actually, if I could ask an anecdotal question——

Mr. Kim. Yes, sir.
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Mr. IssA [continuing]. The 35 enforcements and convictions—
would those include the two people that were brought to trial for
trying to blow up my office in 2001?

Mr. KiM. You know, Congressman, I don’t know the answer to
that, but I certainly could find that for you. We have a comprehen-
sive listing of the cases that we have brought.

Mr. IssA. I would appreciate a little update information on that.
Obviously, their prime target was a Muslim mosque, and they just
took a Christian of half-Lebanese ancestry and threw me into the
mix.

But I have a close attachment to the fact that there are people
of hate who will—it doesn’t matter if it is misguided. Dead is dead.

But 35 seems like a low number. I know my time is expiring.

From a resource standpoint, you know, you can always use more
resources, but how much more would allow you to have a zero tol-
erance against these kinds of vandalisms and hate crimes targeted
against Muslims and people from the Middle East or believed to be
from that region?

Mr. KiM. Well, Congressman, two points. First, you hit it right
on the head. Discrimination, bigotry—those are crimes based on ig-
norance. They are not crimes based on intelligent analysis of the
facts, and that is why we condemn them uniformly.

With respect to resources, Congress has been very generous with
the provision of resources to the Civil Rights Division. We inves-
tigate and we prosecute, where appropriate and where jurisdiction
lies, all of these cases.

When you say 35 is a relatively low number, I would point out
that we have investigated more than 700 incidents. And many of
those never pan out to something that we can prosecute.

Mr. IssA. If the gentleman could finish—he had to be stopped
midstream.

Mr. KiM. And we have worked collaboratively with State and
local prosecutors to prosecute 150 more. So at the end of the day,
we go after these folks.

We need the assistance from law enforcement, and they have
been able to provide it. So I have not seen a dearth of resources
hurt us on this issue. If it does, I certainly would let you know.

Mr. IssA. Thank you.

Thank you, Mr. Chairman.

Mr. NADLER. Thank you.

The gentleman from Georgia?

Mr. Davis. The gentleman from Alabama will also

Mr. NADLER. Alabama, excuse me.

Mr. DAVIS [continuing]. Allow himself to be recognized.

Mr. IssA. Now, there is a form of prejudice if I ever saw it.
[Laughter.]

Mr. Davis. Thank you, Mr. Chairman.

Let me try, Mr. Kim, to circle back to some of the questions that
the Chairman raised at the outset.

You were somewhat reluctant to answer his questions about ex-
changes between senior personnel and career attorneys based on
the doctrine of attorney-client privilege.

When the United States files a claim in United States District
Court, who is the client?
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Mr. KiM. The United States.

Mr. DAvis. And that would presumably not be the attorneys for
the Department of Justice, would it?

Mr. KiM. No, sir, it would be the United States of America acting
through——

Mr. Davis. Has there been any assertion by the people of the
United States of America regarding the scope of attorney-client
privilege regarding those conversations? Obviously not.

So my point, and I think the Chairman’s point, was that you
used the term attorney-client privilege.

There may be some kind of a work product doctrine that is lurk-
ing out there, but I think—I don’t want to certainly spend a lot of
time on this, Mr. Kim, today, but I think you would agree with me
as a lawyer that work product is considerably less protected than
attorney-client privilege.

And I think secondly—you would agree with that as a general
proposition.

Mr. Kim. Yes, sir.

Mr. DAvis. And I assume you would also agree with the propo-
sition that the Department of Justice is a taxpayer-subsidized enti-
ty that is meant to represent the United States government.

Congress has oversight functions. I assume that you acknowledge
that, do you not?

Mr. KiM. I am here, Congressman, and I acknowledge that fully.

Mr. DAvis. So I can’t, frankly, see any way that this institution
could perform its oversight function if the doctrine of work product
means that we can’t ask questions about communications.

So in this spirit, let me do that. The Chairman asked you about
the standard for overruling career attorneys at the Department of
Justice who make a recommendation.

I think he asked you that several times, and each time I think
you didn’t answer the question. You talked about what the legal
analysis was. So let me go back to the question.

Mr. KiM. Sure.

Mr. DAvis. What is the standard for determining when senior po-
litical appointees will overrule the recommendations of the line at-
torneys? What is the standard?

Mr. Kim. I think the standard is one of judgment.

Mr. Davis. Is that judgment based on professional expertise, or
is it based on something else?

Mr. KiM. I believe it is based on professional, legal expertise and
reasoned analysis.

Mr. Davis. All right. Taking those three things, what is the typ-
ical experience level of the line attorneys who practice in the Vot-
ing Rights Division who make analyses regarding pre-clearance?
What is their typical experience?

Mr. KiM. They vary widely, sir.

Mr. DAvis. What would be the most experienced that you would
have who would be involved in making a decision or an evaluation
regarding pre-clearance?

Mr. KiM. The chief.

Mr. Davis. Well, no, the line attorneys. We are talking about,
again, the line attorneys who are making evaluations regarding
pre-clearance.
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In fact, let’s take a specific case, the Texas case. What was the
experience level of the line attorneys who were involved in making
those recommendations?

Mr. KiM. You know, Congressman, I don’t know, because I am
not familiar with exactly who worked on that case.

Mr. Davis. Well, then let me ask another way.

Mr. KiM. Sure.

Mr. DAvis. The people who make evaluations, who make rec-
ommendations to senior management regarding pre-clearance—you
would agree with me that they are seasoned, experienced attor-
neys, typically, wouldn’t you?

Mr. KiMm. Yes, sir.

Mr. Davis. In fact, they wouldn’t be in a position to make those
recommendations but for the fact that they are seasoned and expe-
rienced career attorneys. Is that right?

Mr. KiM. Congressman, I am not trying to disagree with you. I
just want to make one point for the record.

Mr. DAVIS. Yes.

Mr. KiM. Many of the people who make recommendations are an-
alysts who are not attorneys, or paralegals who are not attorneys.

Mr. Davis. But at some point attorneys make the final sign-off.

Mr. KiM. Absolutely. Absolutely.

Mr. DAvis. And they are experienced, seasoned attorneys, would
you agree?

Mr. Kim. Yes, sir.

Mr. Davis. Who made the specific decision to grant pre-clearance
in the context of the Texas redistricting?

Mr. KiM. That letter was signed by Sheldon Bradshaw, is my un-
derstanding.

Mr. Davis. And who was Sheldon Bradshaw?

Mr. KiMm. Sheldon Bradshaw was then the principal deputy as-
sistant attorney general.

Mr. Davis. For Civil Rights Division:

Mr. Kim. Yes, sir.

Mr. DAVIS [continuing]. Or overall?

Mr. Kim. Yes, sir, the Civil Rights Division.

Mr. Davis. Okay. And can you compare that individual’s experi-
ence level with that of the line attorneys who made the rec-
ommendation? Are you able to make the comparison?

Mr. KiM. Again, because I am not familiar with exactly who
worked on the Texas pre-clearance matter

Mr. DAvis. What about the Georgia Voter 1.D.? That is another
instance where it has been reported that that there was an over-
ruling of career attorneys.

Can you contrast the experience level—or I would be happy to
have the information for record eventually.

Mr. Kim. May I response to the Georgia I.D. matter?

Mr. Davis. Certainly.

Mr. Kim. With respect to the Georgia I.D. matter, the pre-clear-
ance decision in that case was signed by the career section chief of
the Voting Rights Section.

Mr. Davis. Well, again, going back to Texas
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Mr. KiM. Again, I think Joe Rich, who will testify shortly was the
section chief at that time. He certainly has decades of experience
in the Civil Rights Division.

Mr. DAvis. Then let me close out on this line of questions, Mr.
Kim. What we are getting at today is you have experienced career
attorneys who were there.

They give you the benefit of their judgment. It would strike me
that there ought to be a very high standard for a political ap-
pointee overruling them.

And I think as a matter of practice—we don’t have to waste a
lot of time on this—typically political appointees in these positions,
no matter what the Administration, are, frankly, not as experi-
enced in day-in, day-out litigation as the career professionals.

So that is why this is a subject of concern to the Committee. The
fact that you sometimes have, in at least one instance, rec-
ommendations by experienced professionals that have been over-
ruled by individuals who are less experienced.

Mr. Kim. May I respond to that point, Mr. Chairman?

Mr. NADLER. Quickly, please.

Mr. KiM. Congressman, I don’t disagree with you one bit. That
experience, that expertise is valued. I value it. I used to be a career
attorney. And I thought that I offered value when I offered a rec-
ommendation or made an analysis in a case.

And it is extremely rare when those recommendations are not
adopted—in the vast majority of circumstances, certainly as long as
I have been assistant attorney general.

But at the end of the day, I come before this Committee. I have
been confirmed by the Senate. I am accountable. I accept that ac-
countability 100 percent.

And if T come to this Committee and answer a question as to why
I did something or why I didn’t do something, and I answer that
question by saying I took a show of hands and did what the show
of hands recommended, that would not be a responsible position.

And at the end of the day, accountability has to rest with the
person who reports to the Congress. That is my position.

Mr. NADLER. Thank you, sir.

We are expecting votes on the floor at about 11:30. I would like
to see if we can conclude and get to the next panel expeditiously.

So I think we have—I am sorry, Mr. Pence. I thought we had fin-
ished.

Mr. PENCE. I thank the Chairman. I will pass on the courtesy
and just meld into the hearing on the next panel.

Mr. NADLER. Well, thank you. I thank the gentleman.

Mr. Scott?

Mr. ScotrT. Thank you. Thank you, Mr. Chairman.

Mr. Chairman, I would ask at this point, Mr. Chairman, if we
could ask CRS for research on whether or not this attorney-client
privilege exists, because I think our experience in other matters is
that there really is no such privilege, and we ought to be able to
get the information.

So I would ask for the Committee to consider that.

Mr. Kim, while we are on Voting Rights Act, if someone had a
scheme where they intentionally had too few voting machines at a
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precinct and created long lines intentionally, if you could prove it,
would that be a violation of the Voting Rights Act?

Mr. Kim. If it was based on race, yes, sir.

Mr. Scorr. If it was based on race.

Mr. KiM. Yes, sir, it would be a violation of section 2.

Mr. Scorr. Okay. On religious discrimination, about 40-some
years ago we passed legislation prohibiting discrimination based on
religion because we felt it was so reprehensible that we made it il-
legal. Is there any reason to repeal religious discrimination laws in
employment?

Mr. KiMm. Congressman, that is a matter for Congress, but cer-
tainly we enforce the laws vigorously that Congress has passed.

Mr. SCOTT. Are you recommending taking a position that those
laws need to be repealed?

Mr. KiM. Congressman, I am not in a position to make a legisla-
tive recommendation to the body. I certainly would take back any
legislative recommendations the body wanted us to consider.

Mr. ScorT. So you don’t have any feeling one way or another
whether those laws are still important?

Mr. KiM. Congressman, we enforce all the laws passed by Con-
gress. I believe that the law has historically provided for protection
from discrimination based on religion in many categories, and I be-
lieve those laws are important. And I believe Congress has made
that judgment as well.

But certainly Congress is always free to reevaluate how it views
the propriety of laws.

Mr. ScoTT. I mentioned to you earlier about the Deaths in Cus-
tody Act. Do you have a special litigation section that looks at prob-
lems with arrest and custody?

We have a law that is in effect now where jurisdictions are sup-
posed to report to the Attorney General about any death that oc-
curs in the custody of law enforcement in prison, in jail, process of
arrest.

Could you review that information and ascertain whether or not
you see any pattern of civil rights violations?

Mr. Kim. Certainly, Congressman.

Mr. ScoTT. Do you see any civil rights implications if U.S. attor-
neys are encouraged or coerced to be partisan political officials
rather than law enforcement officials, or whether or not—any civil
rights implications if they are evaluated based on partisan political
implications

Mr. Kim. Congressman

Mr. ScOTT [continuing]. If you can prove it?

Mr. Kim. Congressman, I have worked at Department of Justice
for most of my career, most of that time as a career attorney. I
think it is improper for anybody to urge that any DOJ official at
all take an action that is not based on the facts and the law.

Mr. ScoTT. And if such activity—if you could show that such ac-
tivity occurred, partisan political activities, would that have civil
rights implications?

Mr. KiM. Congressman, I would have to go back and evaluate the
statutes. It would really depend on the context in which it would
occur. And again, I am not suggesting that any of this
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Mr. ScotT. I didn’t say it occurred. I just said if it occurred, kind
of like “If I Did It.”

Mr. Kim. Congressman, if someone urged or told a prosecutor to
do something that wasn’t supported by the facts and the law, I
think that would be improper on many levels.

Mr. Scort. Okay.

Mr. KiM. And I think at a very fundamental level, that is not the
role of a prosecutor.

Mr. ScOTT. Does your office have jurisdiction over discrimination
against Black farmers?

Mr. KiM. I believe, Congressman, you may be referring to the
USDA matter. I believe that that is a matter which we did not
have jurisdiction.

Again, Black farmers in what context would be the question. Ob-
viously, if thy were being victimized physically, you know, cer-
tainly, that might invoke our jurisdiction. It really depends on the
facts and circumstances of each case.

Mr. ScorT. So that is not something you are presently very much
involved in?

Mr. KiM. The litigation involving the Department of Agriculture,
Congressman?

Mr. Scort. Well, Black farmer discrimination generally.

Mr. KiM. I can’t answer that question, because——

Mr. ScorT. Have you been doing work in discrimination in hous-
ing?

Mr. KiM. Yes, sir.

Mr. ScoTT. And mortgages?

Mr. KiMm. Yes, sir. In fact, we recently brought a major redlining
case against Centier Bank in Indiana just a few months ago.

Mr. ScorT. Church burnings?

Mr. KiM. Sir, we remain vigilant on the church burning front. I
know that you raised an issue a few years ago regarding a rash of
burnings in your area. We have met extensively with the ATF to
try to pursue those to the fullest extent permissible.

Mr. ScoTT. And I guess I have a couple of seconds left. Commu-
nity relations—do you have resources to help communities deal
with racial problems? And how is that going?

Mr. KiM. Congressman, that is committed to the jurisdiction of
the Community Relations Service, which Congress established in
the 1964 act. They are doing a very good job, as far as I can tell,
and we coordinate with them often on areas where their expertise
may be put to good use.

Mr. ScoTT. Thanks, Mr. Chairman.

Mr. NADLER. Thank you. The time of the gentleman has expired.

I thank the witness. Thank you, Mr. Kim.

Mr. Kim. Thank you. Thank you, Mr. Chairman.

Mr. NADLER. I would now like to introduce our second panel, and
I will start reading the introductions while they come up, because
we have votes on the floor all too soon.

Our first witness is William Taylor. He is a lawyer, teacher and
writer in the fields of civil rights and education.

He will testify today in his capacity as the chairman of the Citi-
zens’ Commission on Civil Rights, a bipartisan group of former
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Federal officials which has monitored Federal civil rights policies
and enforcement efforts since the early 1980’s.

The commission has just released a study entitled “The Erosion
of Rights: Declining Civil Rights Enforcement Under the Bush Ad-
ministration.” Their work addresses many of the issues before the
Subcommittee today.

Mr. Taylor has had a long and distinguished legal career begin-
ning in 1954 when he worked for Thurgood Marshall and the
NAACP Legal Defense and Education Fund.

In the 1960’s he served as general counsel and later staff director
of the U.S. Commission on Civil Rights, where he directed major
investigations and research studies that contributed to the civil
rights laws enacted in that decade.

Our second witness is Joseph Rich, the director of the Fair Hous-
ing and Community Development Project at the Lawyers’ Com-
mittee for Civil Rights Under Law.

Prior to joining the Lawyers’ Committee in May 2005, Mr. Rich
spent almost 37 years in the Department of Justice’s Civil Rights
Division, where he was hired as part of the honors program in
1968.

He most recently spent 6 years as the chief of the Voting Section,
from 1999 to 2005. Prior to his tenure in the Voting Section, Mr.
Rich served for 12 years as deputy chief in the Housing and Civil
Enforcement Section enforcing fair housing and fair lending laws.

He also served as deputy chief and trial attorney in the Edu-
cational Opportunities Section. He received his B.A. from Yale Uni-
versity and his J.D. cum laude from the University of Michigan,
where he was an assistant editor of the Michigan Law Review.

Our third witness is Roger Clegg, president and general counsel
of The Center for Equal Opportunity, a conservative research and
educational organization based in Falls Church, Virginia that spe-
cializes in civil rights, immigration and bilingual education issues.

From 1982 to 1993, Mr. Clegg held a number of positions at the
U.S. Department of Justice, including assistant to the solicitor gen-
eral, where he argued three cases before the United States Su-
preme Court, and as the number two official in the Civil Rights Di-
vision and Environment Division.

From 1993 to 1997, Mr. Clegg was vice president and general
counsel of the National Legal Center for the Public Interest, where
he wrote and edited a variety of publications on legal issues of in-
terest to business. He is a graduate of Rice University and Yale
Law School.

Our fourth and final witness is Wade Henderson, the executive
director of The Leadership Conference on Civil Rights and counsel
to the Leadership Conference’s Civil Rights Education Fund.

Prior to joining The Leadership Conference, Mr. Henderson was
the Washington bureau director of the National Association for the
Advancement of Colored People.

He was also previously the associate director of the Washington
national office of the American Civil Liberties Union, where he
began his career as a legislative counsel.

Mr. Henderson is a graduate of Howard University and the Rut-
gers University School of Law.
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I am pleased to welcome all of you. As a reminder, each of your
written statements will be made part of the record in its entirety.

I would ask that you now summarize your testimony in 5 min-
utes or less. To help you stay within that time, there is a timing
light at your table. When 1 minute remains, the light will switch
from green to yellow, and then red when the 5 minutes are up.

And I would ask that we be a little more strict on time on this
panel than with Mr. Kim, because we do have votes on the floor
coming up, and I don’t want to have to ask you to wait around till
2:30 to complete your testimony. So thank you.

And the first witness is, I believe, Mr. Henderson. Mr. Taylor is
the first witness, I am sorry.

Mr. Taylor is recognized for 5 minutes.

TESTIMONY OF WILLIAM L. TAYLOR, CHAIR,
CITIZENS’ COMMISSION ON CIVIL RIGHTS

Mr. TAYLOR. Age before beauty, I see. [Laughter.]

Thank you, Mr. Chairman and Mr. Chairman of the full Com-
mittee, and Ranking Member Franks and Members of the Com-
mittee. That is a powerful incentive to stay within the time limit.

The commission, I think most of you know, is a bipartisan orga-
nization consisting largely of people who held cabinet or other high-
ranking positions involving civil rights, founded in 1982 to monitor
Federal policy on important issues of equal opportunity.

The report that we presented to the Committee is the eighth in
a series that looks at the incumbent Administration and says as
best we can what is going on. And that is a part of your record,
I believe.

I also attached a letter from William Brown, who is a member
of our commission and a former chair of the Equal Employment
Opportunity Commission under President Nixon.

Mr. Brown, who is a Republican, notes that civil rights progress
has been made in the past only through bipartisan cooperation,
and he is deeply concerned about the lack of Republican participa-
tion

Mr. NADLER. Mr. Taylor, you will submit the report and we will
admit it into the record.

Mr. TAYLOR. Yes. Thank you very much.

The most distressing part of this report is the account of six
former lawyers of the Civil Rights Division of the Department of
Justice on how the Bush Administration has undermined the work
of the Division.

As you know, the Division was established in 1957 and has been
a pillar of successful efforts to transform this Nation from a White
male society to one in which African-Americans and other persons
of color and women and others who have been discriminated
against have become active participants in our political and legal
systems and in which people who were formerly excluded now have
opportunities for education and for productive employment.

Yet as the Division approaches its 50th anniversary, it is in deep
trouble because the Bush administration has used it as a vessel for
its own political objectives, often disregarding the law and sullying
the group’s reputation for professionalism and integrity.
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Some of the details of the Administration’s actions will be pre-
sented by Joe Rich, who wrote and edited a good deal of the section
on the Division. And I think in the interest of time, I will exclude
even my summary of what he will summarize.

But the professional staff has been downgraded. Priorities have
been changed without making sure that old priorities like hate
crimes and misconduct of officers are still fully attended to by the
Criminal Civil Rights Section.

And I would say that the assault of the Administration on the
Civil Rights Division, taken together with the nomination of judges
who are hostile to the enforcement of laws that ban discrimination,
have left many people without the protections of laws on which
they have come to rely.

Our report also deals with other important subjects including
several where executive policy has had a major impact on the poor.

Among our concerns and reflected in the report is the maltreat-
ment of immigrants and the seeming inability of the Administra-
tion to secure the enactment of reforms that will supply stability
and end the growing interethnic conflict.

In addition, emblematic of the Administration’s failures—the Na-
tion’s failures to address the needs of the poor is the lack of advo-
cacy of affordable housing in places that will afford people access
to good jobs, schools and services.

We will, if the Committee deems it permissible, try to respond
to Mr. Kim’s testimony and the additional testimony he supplies.

I have to say that this program called Home Sweet Home does
not represent a real effort on the part of the Administration and
on Justice Department—other Divisions to supply housing opportu-
nities for people who need them. It must be treated with some
irony by the people down in New Orleans.

Finally, we commend the Committee for its readiness to take on
an agenda already loaded with the need for oversight in crucial
areas in order to examine these failures of enforcement in civil
rights.

I am finishing. We recommend that the Congress do more, and
we have recommendations for a select committee to be appointed
in this area, House and Senate, and the critical Committees are
Civil Rights—this is a tall order, but we believe that the dire cir-
cumstances of civil rights enforcement compel such steps.

And as our society grows more diverse, strong civil rights laws
are essential not only to equal justice but to ensuring the unity and
stability of the Nation.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Taylor follows:]

PREPARED STATEMENT OF WILLIAM L. TAYLOR
INTRODUCTION

Thank you for the opportunity to testify on behalf of the Citizens’ Commission on
the implementation of civil rights laws by the current Administration. The Commis-
sion is a bipartisan organization consisting largely of people who held cabinet or
other high ranking positions involving civil rights. It was founded in 1982 to mon-
itor federal policy on important issues of equal opportunity.

The report that we are presenting to the Committee is the eighth in a series of
such studies that we have published to make information available on how civil
rights laws have fared under incumbent Administrations.
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I would like to place in the record a copy of our report—“The Erosion of Rights:
Declining Civil Rights Under the Bush Administration,” just publicly released. I also
would offer a letter to the Committee from William H. Brown, a member of our
Commission and former Chair of the Equal Employment Opportunity Commission
under President Nixon. Mr. Brown, a Republican, notes that civil rights progress
has been made in the past only through bipartisan cooperation and he is deeply con-
cerned about the lack of Republican participation in preserving and extending rights
now.

THE ATTACK ON THE CIVIL RIGHTS DIVISION

The most distressing part of this report is the account of six former lawyers of
the Civil Rights Division of the Department of Justice on how the Bush Administra-
tion has undermined the work of the Division.

The Division, as many of you know, was established fifty years ago as part of the
Civil Rights Act of 1957. It has been a pillar of successful legal efforts to transform
the nation from a privileged white male society to one in which African Americans
and other persons of color and women have become active participants in our polit-
ical and legal systems and in which people formerly excluded now have opportunity
for education and productive employment.

Yet as the Division approaches its 50th anniversary, it is in deep trouble because
the Bush Administration has used it as a vessel for its own political objectives, often
disregarding the law and sullying the group’s reputation for professionalism and in-
tegrity.

Some of the details of the Administration’s actions will be presented by Joe Rich
who wrote and edited a good deal of our section on the Division. I would summarize
only by saying that what we have been witnessing is an attack on the profes-
sionalism of the Division, with political leaders of the agency not only rejecting but
failing to even consult these respected, experienced lawyers. We have also witnessed
a shifting of priorities in the Criminal Civil Rights Section by moving into that sec-
tion cases that have been ordinarily handled outside the Division by federal prosecu-
tors. The cost has been to cases involving hate crimes and official misconduct that
have been the staple of the Section’s work.

In employment, the effective attack on patterns and practices of discrimination
has been marred by a shift away from cases of discrimination against African Amer-
icans to what are described as “reverse discrimination” cases filed by white plain-
tiffs.

Nowhere is the downgrading of professional staff more damaging than in the area
of voting where the Department has special responsibilities to approve electoral
changes by states and localities. Because of the political sensitivity of such reviews,
the Department has adopted procedures to ensure the integrity of the process. But
the Administration has cast aside these protections in several cases, just as it seems
to have done in punishing U.S. a