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PROPOSALS FOR IMPROVING THE ELEC-
TRONIC EMPLOYMENT VERIFICATION AND
WORKSITE ENFORCEMENT SYSTEM

THURSDAY, APRIL 26, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION, CITIZENSHIP,
REFUGEES, BORDER SECURITY, AND INTERNATIONAL LAW
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:42 a.m., in Room
2141, Rayburn House Office Building, the Honorable Zoe Lofgren
(Chairwoman of the Subcommittee) presiding.

Present: Representatives Lofgren, Berman, Waters, Sanchez,
Ellison, King, Gallegly, and Goodlatte.

Staff present: Ur Mendoza Jaddou, Chief Counsel; J. Traci Hong,
Majority Counsel; George Fishman, Minority Counsel; and Ben-
jamin Staub, Professional Staff Member.

Ms. LOFGREN. I would like to open the hearing of the Sub-
committee on Immigration, Citizenship, Refugees, Border Security,
and International Law and welcome the Subcommittee Members,
the witnesses, and the public.

This is the Subcommittee’s fifth hearing on comprehensive immi-
gration reform. This week, we have been focusing on the inability
of existing paper and electronic systems to accurately verify the im-
migration status and employment eligibility of workers in the
United States.

Since one of the main reasons for undocumented immigration is
the lure of jobs in the United States, it is imperative that com-
prehensive immigration reform include an employment verification
system that prevents the employment of unauthorized immigrants.
At our hearing on Tuesday, we learned that the employment
verification systems created in 1986 and 1996 have failed to meet
the critical need of verifying employment eligibility.

We heard expert witnesses identify several problems with cur-
rent Form I-9 paper employment eligibility verification systems
created in 1986 and required to be completed by all employers and
all workers in the United States each time a person gets a new job,
as well as the Basic Pilot program created in 1996 and used volun-
tarily by 16,000 employers across the Nation.

The problems included: the use of fraudulent documents, includ-
ing the use of documents by a person other than to whom they be-
long to gain employment; an unacceptably high number of errors
in the Social Security Administration and U.S. Citizenship and Im-
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migration Services databases leading to false negatives for U.S.
citizens, legal permanent residents, and other work-authorized in-
dividuals erroneously denied work authorization; employer dis-
crimination against work-authorized individuals who look or sound
foreign; problems in processes and protections for workers and em-
ployers who suffer from erroneous denials of employment
verification; and concerns about the protection of SSA and USCIS
data from theft exposure, and other privacy issues.

These are serious and legitimate concerns that must be ad-
dressed so that we may move from today’s voluntary participation
of 16,000 employers in the Basic Pilot program to mandatory par-
ticipation by all 7 million employers in the United States.

I look forward to the testimony of our witnesses today, all of
whom provide proposals on employment verification. I am particu-
larly interested in how each of the proposals presented here today
will address the concerns raised during our Tuesday hearing. It is
time for accurate and workable solutions on employment
verification.

Today’s hearing should be the first step in developing an appro-
priate system that accurately verifies the employment eligibility of
workers in the United States to prevent the employment of unau-
thorized immigrants.

I would now like to recognize our distinguished Ranking minority
Member, Mr. Steve King, for his opening statement.

[The prepared statement of Ms. Lofgren follows:]

PREPARED STATEMENT OF THE HONORABLE ZOE LOFGREN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA, AND CHAIRWOMAN, SUBCOMMITTEE ON
IMMIGRATION, CITIZENSHIP, REFUGEES, BORDER SECURITY, AND INTERNATIONAL
Law

I would like to welcome the Immigration Subcommittee Members, our witnesses,
and members of the public to the Subcommittee’s fifth hearing on comprehensive
immigration reform.

This week, we have been focusing on the inability of existing paper and electronic
systems to accurately verify the immigration status and employment eligibility of
workers in the U.S. Since one of the main reasons for undocumented immigration
is the lure of jobs in the U.S,, it is imperative that comprehensive immigration re-
form include an employment verification system that prevents the employment of
unauthorized immigrants.

At our hearing on Tuesday, we learned that the employment verification systems
created in 1986 and 1996 have failed to meet the critical need of verifying employ-
ment eligibility.

We heard expert witnesses identify several problems with the current Form I-9
paper employment eligibility verification system, created in 1986 and required to be
completed by all employers and all workers in the U.S. each time a person gets a
new job, as well as the Basic Pilot program, created in 1996 and used voluntarily
by 16,000 employers across the nation. The problems included:

e The use of fraudulent documents, including the use of documents by a person
other than to whom they belong, to gain employment;

e An unacceptable high number of errors in the Social Security Administration
(SSA) and U.S. Citizenship and Immigration Services (USCIS) databases
leading to “false negatives” where U.S. citizens, legal permanent residents,
and other work authorized individuals are erroneously denied work author-
ization;

e Employer discrimination against work authorized individuals who look or
sound foreign;

e Problems in processes and protections for workers and employers who suffer
from erroneous denials of employment verification;

Concerns about the protection of SSA and USCIS data from theft, exposure,
and other privacy issues;
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These are serious and legitimate concerns that must be addressed so that we may
move from today’s voluntary participation of 16,000 employers in the Basic Pilot
program to mandatory participation by all seven million employers in the U.S.

I look forward to the testimony of our witnesses today, all of whom provide pro-
posals on employment verification. I am particularly interested in how each of the
Eroppsals presented here today will address the concerns raised during our Tuesday

earing.

It is time for accurate and workable solutions on employment verification. Today’s
hearing should be the first step in developing an appropriate system that accurately
verifies the employment eligibility of workers in the U.S. to prevent employment of
unauthorized immigrants.

Mr. KiNG. Thank you, Madam Chair. I appreciate you holding
this hearing today.

Today’s hearing is a continuation of last Tuesday’s hearing on
the Basic Pilot Employment Eligibility Verification System. We will
examine what we can do to make that system work better, espe-
cially to combat identity fraud.

I appreciate these two hearings on the topic since accurate em-
ployment eligibility is essential in order to have successful U.S. im-
migration policy.

Illegal employment is the biggest incentive for illegal immigra-
tion and if we don’t do everything we can to end the job magnet,
we will never have national security or economic security.

I am pleased that our first panel of witnesses consists of several
of our House colleagues who have taken leadership roles on this
issue. Mr. Calvert has reintroduced his bill to make the use of the
Employment Eligibility Verification System, the Basic Pilot pro-
gram, as we know it, make them use that for all U.S. employers
and phase it in over a 7-year span.

That phase-in system was laid out by Mr. Calvert’s legislation.
It is an inspiration for the Employment Eligibility Verification pro-
visions in last year’s Border Protection, Antiterrorism and Illegal
Immigration Control Act. It passed the House by a vote of 239 to
182.

Aside from the use of the Basic Pilot Employment Eligibility
Verification program, the other way to ensure employment eligi-
bility is the use of machine-readable, tamperproof biometric Social
Security card by all jobseekers. Mr. Dreier has proposed that in
H.R. 98, the Illegal Immigration Enforcement and Social Security
Protection Act of 2007. He developed it along with Border Patrol
Union Chief T.J. Bonner, who has been before this Committee a
number of times. Such a card would directly combat the theft or
misuse of a Social Security number.

Mr. Gallegly, a longtime Member of this Subcommittee and the
deputy Ranking Member, has introduced several pieces of legisla-
tion aimed at improving the Employment Eligibility Verification
process. For instance, H.R. 136 would require the Social Security
Administration to notify DHS, the Treasury Department, and the
individual rightfully possessing a Social Security number that has
been submitted by one employer eight or more times at at least
four different addresses. And H.R. 850 would require the IRS to
withhold and tax refunds of earned income tax credit from any
alien whose work authorization had expired but did not stop work-
ing in the United States. Commonsense proposals.

At Tuesday’s hearing, the U.S. Citizenship and Immigration
Services witness discussed the Basic Pilot program, or the EEVS,
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in general and some of the improvements that have been brought
forward to the system. I was particularly interested in the fact that
the system works so quickly. Over 92 percent of the inquiries get
a response within 3 seconds, and I have run that system myself
and the longest delay I could find was 6 seconds. But 99.8 percent
of U.S.-born citizens receive confirmation in that period of time.

We also heard the exception here, which I think we need to pay
attention to. Foreign-born employees have been more likely to re-
ceive a tentative non-confirmation, though. A total of 1.4 percent
of work-authorized employees received a tentative non-confirma-
tion. So it worked pretty good.

In the past, there was often a 6 to 9 month delay between an
immigration’s arrival in the United States and the availability of
information in the DHS databases for verification purposes. That
delay is now down to around 10 days.

USCIS is taking steps to improve EEVS, the Basic Pilot. They
are conducting a pilot program that allows employers to make sure
the worker standing in front of them matches the picture on file
with the DHS employment authorization documents. USCIS is add-
ing more data source to the database and monitoring for patterns
of fraud, employment discrimination, and employer misuse. These
are steps in the right direction, and it is open to making even more
improvements.

For the most part, the witnesses at Tuesday’s hearing agreed
that the biggest problem facing the EEVS system is it vulnerability
to identity theft. To combat this, DHS must have access to Social
Security Administration data so it can investigate situations in
which a single Social Security number was submitted more than
once by a single employer or where a number was submitted by
multiple employers in a manner that suggests fraud.

Of course, Mr. Dreier’s proposal deals with identity fraud di-
rectly. One question, though, is whether there is consensus for a
biometric Social Security card. I am interested in the witnesses’
testimony today. I recognize there are also proposals brought forth
by Mr. Reyes this morning, and by the Flake-Gutierrez proposal
that we will hear this morning and I am interested in that testi-
mony as well.

It is really pleasing to me to see this kind of activity on the part
of Members, the leadership role that has been taken. I look forward
to your testimony.

I thank you again, Madam Chair, and I yield back.

Ms. LOFGREN. Thank you, Mr. King.

We are pleased to be joined by the Chairman of the full Judiciary
Committee today, and I would now invite Chairman Conyers for
any opening remarks that he may have.

Mr. CoONYERS. Thank you so much. I would like permission to put
my statement in the record.

Ms. LOFGREN. Without objection.

Mr. CONYERS. And I just want to congratulate this new Lofgren-
King alliance that is leading us through a subject-matter by sub-
ject-matter inquiry into this huge, complex subject. I am very
proud of the way that you are moving on this.

The only point I wanted to make in my whole statement is this
problem of worker exploitation or retaliation. You see, when a com-
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pany like Swift wants to help find out who is a legal worker and
who isn’t, and it turns out that this is like putting cheese out for
a mouse, then you spring on the people that have provided you the
information and, guess what, you are the bad guy. And that is not
going to attract a lot of support as we go along.

We have got to have safeguards, and the privacy concerns must
be taken into consideration. And I am so happy to see this thought-
ful group of Members putting their bills and ideas right on the line.
Let’s put everything—whatever you have got, put it on the table,
ladies and gentlemen, because this train is moving out and we are
going to come out with a bill. It is resolved.

And the challenge for us is how do we do it and accommodate
so darned many competing interests, and it is in that spirit that
I issue and extend a warm welcome to you, and I congratulate our
Subcommittee Chairwoman.

[The prepared statement of Mr. Conyers follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, AND CHAIRMAN, COMMITTEE ON THE
JUDICIARY

Earlier this week, the Subcommittee held a hearing examining problems in the
current employment verification and worksite enforcement systems. Today, we have
an opportunity to study possible solutions to these problems.

One possible solution concerns the electronic employment verification system, also
known as “EEVS.” This system is now recognized as playing an increasingly critical
role in comprehensive immigration reform. To ensure that the system will—in fact—
actually be a solution, it must be efficient, enforceable, and evenhanded. And, there
must be safeguards to prevent abuse.

Let me explain each of these requirements.

First, EEVS must be efficient. Without doubt, the verification requirements of the
1986 immigration law reforms became substantially undermined by the increasing
availability of fraudulent identification documents. While pilot programs established
under the 1996 immigration law reforms sought to verify the identity of prospective
employees through government databases, these programs have been plagued with
bureaucratic red tape and extensive false negatives.

Clearly, if an employment verification system is not reliable and easy to use, em-
ployers simply will not utilize it and we will simply be left—again—with a broken
immigration system. For example, we learned earlier this week about the odyssey
of a staffer on this very Subcommittee who encountered the problem of “false nega-
tives” when she began her employment with us. One can only imagine how different
her experience would have been if she was a low-wage worker in a rural area with-
out the support of a Congressional subcommittee behind her. Clearly, an EEVS sys-
tem must be fair to everyone, not just the educated or informed users.

Second, this system must be enforceable and evenhanded. By this, I mean that
the system should have appropriate incentives and sanctions. As we heard the other
day from one company that tried to comply with a pilot verification program in good
faith, it paid substantial consequences. We should not punish employers that volun-
tarily seek to comply with Federally-sanctioned employment verification programs.

Third, the system must have safeguards so that it does not become a tool of work-
er exploitation or retaliation whether in response to formal organizing activities or
as a way to punish individual employees who demand their rights as workers. Un-
scrupulous employers should not be allowed to profit from worksite enforcement.
Also, as part of these safeguards, privacy concerns must be taken into account both
from the perspective of the employee and the employer.

I am pleased that some of our colleagues who introduced bills in this Congress
concerning employment verification systems are here to discuss their respective pro-
posals and to share their insights on reform. I extend a warm welcome to each of
you for your hard work on this important issue.

I, of course, express equal appreciation to our other witnesses from the business
community and the public policy sectors. I am particularly pleased that the rep-
resentative from the Service Employees International Union is joining us today. All
too often, anti-immigrant forces have tried to insert wedges in the labor community
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by alleging that immigrants will steal American jobs and undercut unionization ef-
forts.

Today’s debate on the employment verification system today will certainly con-
tribute to our efforts to enact immigration law reforms that will result in a system
that is controlled, orderly, and fair.

Ms. LOFGREN. Thank you, Mr. Conyers.

In the interest of proceeding to our witnesses and mindful of our
schedules, I would ask that other Members submit their state-
ments for the record within 5 legislative days. And, without objec-
tion, all opening statements will be placed in the record.

Without objection, the Chair is authorized to declare a recess of
the hearing at any time.

[The prepared statement of Ms. Jackson Lee follows:]

PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS, AND MEMBER, SUBCOMMITTEE ON IMMI-
GRATION, CITIZENSHIP, REFUGEES, BORDER SECURITY, AND INTERNATIONAL LAW

Today marks the fourth hearing in a series of hearings dealing with comprehen-
sive immigration reform. This subcommittee previously dealt with the shortfalls of
the 1986 and 1996 immigration reforms, and most recently the difficulty that em-
ployers encountered when they attempted to verify that potential foreign employees
have work authorization. We heard testimony from Marc Rosenblum that false neg-
atives occur during the I-9 process therefore employers err on the side of caution,
making it more difficult for legitimate documented workers to find employment.
Certainly making a mistake can be costly to an employer.

We heard testimony from the VP of Swift Meat Packing Company, John Shandley.
Mr. Shandley mentioned that they were sued by the Department of Justice (DOJ)
for going too far in trying to determine the employment eligibility of a potential em-
ployee. Eventually they would settle the case for less than $200,000. Likewise, the
recent raid on Swift plants cost the company over $31 million in lost revenue. More
than 1,200 employees were detained, while Immigration & Custom Enforcement
(ICE) officers searched for undocumented workers. Despite their difficulties with
employment verification, Mr. Shandley expressed an eagerness to assist us in com-
ing up with practical solutions to this problem, as Swift held no ill will towards
Members of Congress.

As we move towards a practical solution, and consider various proposals to im-
prove employment verification I want to reemphasize the three “E’s” articulated by
Stephen Yale-Loehr, enforcement, evaluation, and entry. There has been a con-
sistent lack of enforcement on the part of the federal government. Violations of the
employment verification provisions may result in civil penalties ranging from $100-
$1,000 per employee. However, only 417 Notices of Intent to Fine were issued in
FY1999, 178 in FY2000, 100 in FY2001, 53 in FY 2002, 162 in FY 2003, and only
three (3) in FY 2004. How can we address the problem if the agency deemed respon-
sible for enforcing our laws has not maintained their responsibilities?

Along those same lines we must address the enormous use of fraudulent docu-
ments that occurred as a result of the 1986 and 1996 immigration reform. When
Mr. Yale-Loehr spoke about evaluation he stressed the difficulty that employers en-
counter when they evaluate the documents that a potential employee presents for
verification. Likewise the Basic Pilot Program can only verify that a social security
number exist. The Basic Pilot Program can not tell a prospective employer that the
person presenting the social security number is actually the individual to whom the
social security number belongs. Finally let us speak about entry. Keeping in mind
that practicality is the key to comprehensive immigration reform, Mr. Yale-Loehr
mentioned the need for a temporary guest worker program. While I am a staunch
supporter of protecting our borders, and enforcing our immigration laws, we must
find a way to effectively deal with the 12 million undocumented workers already
here. A guest worker program may be a possible solution.

In conclusion let me say that every single employer in the United States will be
impacted by the new employee verification mandates Congress enacts as part of
comprehensive immigration reform. Therefore the system must be workable, simple,
and reliable. We must also recognize that employers in the United States are vastly
different in both size and levels of sophistication, and any verification system that
we employ must accommodate those differences. It is time to end the confusion
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within the employer verification system because the consequences for individual
workers and the economy are significant.

Ms. LOFGREN. We have two distinguished panels of witnesses
here today to help us consider the important issues before us. In
our first panel, we are very grateful to each Member for being here.
We know how busy your schedules are. We have brought together
Members of the House of Representatives who have introduced
bills with provisions on employment eligibility verification systems
in this Congress to discuss their proposals with us.

I would note that Mr. Gallegly, a Member of our Subcommittee,
has a written statement that will be included in its entirety in the
record but has asked that he not be a witness because he has an-
other commitment that he is going to run off to do, and we respect
that request on his part.

[The prepared statement of Mr. Gallegly follows:]

PREPARED STATEMENT OF THE HONORABLE ELTON GALLEGLY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Madam Chairwoman, thank you for holding this important hearing on one of the
most critical issues that must be addressed if our country is serious about reducing
illegal immigration—the development and implementation of an efficient and secure
worksite enforcement system.

Illegal immigration is one of the most serious problems facing our nation. The
high number of immigrants crossing the border illegally has overwhelmed our
schools, hospitals and communities. It is also a direct threat to our national security
and counter-terrorism efforts. Illegal workers also hurt American workers by taking
jobs and keeping wages and benefits down.

Under current law, a person must provide a social security number in order to
get a job. In many cases, an illegal immigrant simply provides a false name and
social security number. In other cases, an illegal immigrant adopts the identity of
an American who is unaware that his identity has been stolen until he is refused
a loan or contacted by an irate creditor.

The federal government could stop misuse of Social Security numbers, but has
failed to do so. My legislation would change that.

Every year, employers are required to file W-2 forms with their workers’ names,
social security numbers and addresses. Currently, when the Social Security Admin-
istration receives multiple W-2 forms with the same social security number and dif-
ferent names, it simply ignores it—even when it is obvious that more than one per-
son is using a Social Security number.

In other cases, when an employer files a W-2 with a name and Social Security
number that does not match, the government simply mails the worker a letter.
That’s it. There is little or no follow-up.

This has led to a serious accounting problem in the Social Security program. A
GAO report found that as of November 2004, the Social Security Administration has
been unable to resolve discrepancies involving 246 million W-2’s—involving $463 bil-
lion—that were filed with names and Social Security numbers that do not match.

A bill T introduced, H.R. 138, the Employment Eligibility Verification and Anti-
Identity Theft Act, would solve this problem by requiring workers to resolve discrep-
ancies involving their name and Social Security number.

A companion bill, H.R. 136, the Identity Theft Notification Act would require the
Social Security Administration to investigate if it receives information that more
than one person is using one Social Security number.

If there is evidence of fraud and identity theft, the Social Security Administration
would be required to contact the Department of Homeland Security (DHS) for pros-
ecution. It would also be required to notify the innocent owner of the Social Security
number, so that he can take steps to protect his good credit and good name.

I have also introduced H.R. 849, the Stop the Misuse of ITINs, which would re-
quire the Internal Revenue Service (IRS) to notify the Department of Homeland Se-
curity (DHS) when it receives a W-2 indicating that a foreign national is working
illegally. IRS would also be required to notify the employer that the worker does
not have proper work authorization.
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Finally, H.R. 850, the IRS Illegal Immigrant Information Act, would require that
each December the DHS provide IRS with a list of the people whose work authoriza-
tion or employment-based visa expired before the calendar year.

If a return is filed by someone working illegally, IRS would be required to notify
DHS. The IRS would also notify the employer that the worker does not have proper
vx{mjk ?iuthorization and withhold any refund due or Earned Income Tax Credit
claimed.

For example, in December 2007, DHS would provide IRS with the names and So-
cial Security numbers of foreign nationals whose work authorization or employment-
based visa expired before December 31, 2006. If the IRS receives a W-2 in January
of 2008 indicating that the person continued to work in 2007, the IRS would notify
both IRS And the worker’s employer.

All four of these bills would give the worker an opportunity to resolve the discrep-
ancy or provide proof of current employment authorization.

Enacting these proposals, in addition to requiring that all employers use an im-
proved Basic Pilot Program, will substantially reduce the number of people illegally
crossing the border. This will allow the border patrol to concentrate on securing our
borders against terrorists, drug smugglers and other criminals.

Madam Chairwoman, thank you again giving me this opportunity to explain my
proposals. I look forward to working with you and the distinguished Ranking Mem-
ber to identify additional ways to reduce the number of people who come to this
country illegally.

Ms. LOFGREN. Let me go to the other Members who are able to
testify before us today.

First on the panel, and who arrived first in the room, Congress-
man Ken Calvert represents the 44th Congressional District of
California. Throughout his 15 years of congressional service, Mr.
Calvert has been instrumental in advancing legislation to protect
against identity theft. Prior to his tenure in Congress, Representa-
tive Calvert directed Ken Calvert Real Properties.

Representative Dave Dreier has been a Member of the United
States House of Representatives since 1981, representing Califor-
nia’s 26th Congressional District. He has served in many leader-
ship capacities over the years, from Chair of the House Rules Com-
mittee as well as his current position as Chair of the Republican
Congressional Delegation from California, where he and I very
often collaborate. He graduated with a bachelor’s from Claremont
McKenna College in 1975 and received his master’s from Clare-
mont Graduate School in 1976.

Congressman Silvestre Reyes has served in the House for 11
years as a Representative from the 16th District in Texas, but
began his career with the U.S. Immigration and Naturalization
Service and the U.S. Border Patrol. He started as a Border Patrol
Agent, rising through the ranks to immigration inspector, instruc-
tor at the Border Patrol Academy and assistant regional commis-
sioner in Dallas, Texas. During his time with the Border Patrol,
Congressman Reyes was known as an effective and innovative
manager of the border and, of course, we know him as somebody
we can rely on with expertise here in the House.

Representative Luis Gutierrez has represented the 4th Congres-
sional District of Illinois since 1993. Throughout his service in the
House, he has worked as a stalwart leader on comprehensive immi-
gration reform. Mr. Gutierrez chairs both the Congressional His-
panic Caucus, and the Democratic Caucus, respective Immigration
Task Forces. He also sits before us as a senior Member of this Sub-
committee. Before his arrival in Washington, Congressman Gutier-
rez worked as a teacher, social worker, community activist and city
official. He graduated from Northeastern Illinois University.
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And, finally, we are expecting Congressman Flake, who is on his
way to testify. Mr. Flake is serving his fourth term representing
the 6th Congressional District of Arizona. Before serving in the
House, Mr. Flake was Executive Director of the Foundation for De-
mocracy, a foundation monitoring the southern African nation of
Namibia’s independence process and, following his work at the
Foundation, he was named the Executive Director of the Goldwater
Institute. Mr. Flake graduated from Brigham Young University,
where he received a BA in international relations and a master’s
in political science.

So we will begin with—you all know the drill. Your entire writ-
ten statement is part of the record, but we would invite you to
make an oral statement.

And we will start with you, Ken Calvert.

TESTIMONY OF THE HONORABLE KEN CALVERT, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. CALVERT. Thank you. I thank my colleague from California
and friend, Chairwoman Lofgren, Ranking Member Steve King,
and the entire Subcommittee for inviting me to testify on my bill,
The Employment Eligibility Verification System.

As you know, there are approximately 16,000 employers using
the Basic Pilot program, and the program continues to evolve to
meet new demands. As you heard this past Tuesday, it is incor-
porating a photo tool to enable employers to better verify the iden-
tity of non-citizen new hires. The Basic Pilot program is also ex-
ploring other ways to deter and detect fraudulent documents,
fraudulent or other improper use of the system in instances where
employers fail to properly follow program procedures.

The program is developing a system to flag multiple uses of So-
cial Security numbers in different locations. The Basic Pilot pro-
gram has been steadily preparing to go mandatory and is currently
capable of handling 25 to 40 million queries a year.

My legislation, HR 19, would make the Basic Pilot program man-
datory over a period of 7 years. Companies with 10,000 employees
or more would be required to be compliant a year after enactment.
Companies with 5,000 employees or more would be required to be
compliant until after 2 years and so on down to businesses with
fewer than 100 employees, which would be required to be compli-
ant after 7 years. My bill does not require employers to retro-
actively check employees already hired, only newly hired employ-
ees.

The current Basic Pilot program was created from legislation I
drafted in the 104th Congress. The legislation was included in the
omnibus consolidated appropriations act of 1997 and several Mem-
bers of both the Subcommittee and full Judiciary Committee voted
in favor of the bill. In the 107th Congress and the 108th Congress,
the Basic Pilot program was extended and expanded. Both bills
were agreed to by voice vote in the House.

I recognize there are concerns about the current Basic Pilot pro-
gram. The program was not originally designed to catch identity
theft, and I understand this is a desirable capability to add. How-
ever, the United States Citizenship and Immigration Service is be-
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ginning to address this problem through the development of a
photo tool and a new monitoring and compliance office that will
analyze system usage by employers to detect compliance issues
leading to follow-up or referral to Immigration and Custom En-
forcement and the Department of Justice.

The question before this Subcommittee and Congress is how best
to build upon an effective, working program for which Congress has
voted for three times. To create a new program from scratch would
be a step backwards that would be hard to explain to budget-con-
scious taxpayers.

The Basic Pilot program has the ability and authority to address
the concerns regarding identity theft and with the support of Con-
gress through the passage of H.R. 19, our country will continue to
have a working employment verification system with a decade of
experience behind it.

Thank you again for inviting me to testify, and I welcome any
questions you may have.

[The prepared statement of Mr. Calvert follows:]
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PREPARED STATEMENT OF THE HONORABLE KEN CALVERT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Congressman Calvert Statement on H.R. 19, The Employment Eligibility
Verification System

I would like to thank my colleague from California, Chairwoman Lofgren, Ranking
Member Steve King, and the entire subcommittee for inviting me to testify on my bill,
The Employment Eligibility Verification System.

There are approximately 16,000 employers using the Basic Pilot Program and the
program continues to evolve to meet new demands. As you heard this past Tuesday, it is
incorporating a Photo Tool to enable employers to better verify the identity of non-citizen
new hires. The Basic Pilot Program is also exploring a relationship with the Federal
Trade Commission to check Social Security numbers against the FTC database of stolen
Social Security numbers. The program is developing a system to flag muitiple uses of
Social Security numbers in dilferent locations. The Basic Pilot program has been steadily
preparing to go mandatory and is currently capable of handling 25 million queries a year.

My lcgistation, HR 19, would make the Basic Pilot Program mandatory over a period of
seven years — companies with 10,000 employees or more would be required to be
compliant a year after enactment. Companies with 5,000 employees or more would be
required to be compliant after two years and so on down to businesses with fewer than
100 employees which would be required to be compliant after seven years. My bill does
not require employers to retroactively check employees already hired, only newly hired
employees.

The current Basic Pilot Program was created from legislation 1 drafted in the 104®
Congress. The legislation was included in the omnibus consolidated appropriations act of
1997 and several members of the both the subcommittee and full Judiciary committee
voted in favor of the bill. Tn the 107" Congress and the 108" Congress, the Basic Pilot
Program was extended and expanded. Both bills were agreed to by voice vote in the
House.

T recognize there are concerns about the current Basic Pilot Program. The program was
not originally designed to catch identity theft and | understand this is a desirable
capability to add. However, the United States Customs and Immigration Service are
addressing the problem through the development of Photo Tool and cooperation with the
FTC.

The question before this subcommittee and Congress is how best to build upon an
effective, working program for which Congress has voted for three times. To create a
new program [rom scratch would be a step backwards that would be hard to explain to
budget-conscious American taxpayers.

The Basic Pilot Program has the ability and authority to address the concerns regarding
identity theft and with the support of Congress through the passage of HR 19, our country
will continue to have a working employment verification system with a decade of
experience behind it.

Thank you again for inviting me to testify and 1 welcome any questions you may have.
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Ms. LOFGREN. Thank you, Mr. Calvert, and for your leadership
on this issue.
Congressman Dreier?

TESTIMONY OF THE HONORABLE DAVID DREIER, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. DREIER. Thank you very much, Madam Chairwoman and Mr.
King and Chairman Conyers, Mr. Gallegly, Mr. Goodlatte.

I must say, as I listen to Chairman Conyers talk about this great
Lofgren-King combo that is here, I can’t help but tell you that I am
here to offer what I think really builds on that and is the closest
thing to a panacea for this.

Not only do I have as lead cosponsor of my bill, H.R. 98 Silvestre
Reyes, but this is a bill that has, as cosponsors, Elton Gallegly, Bob
Goodlatte, Mr. King; you, Madam Chair—I don’t know if you are
a cosponsor, you have certainly indicated an interest in support of
it. But I will tell you that I know that Maxine Waters has been a
cosponsor along with Tom Tancredo and Grace Napolitano.

It really is to me the one measure that we have on this issue of
dealing with immigration reform that does really go all the way
across the spectrum philosophically.

In the last Congress, as we all know, we had 10 votes on what
Mr. King really appropriately in his opening remarks described as
focusing on the supply side, increasing the size of the Border Pa-
trol, Silvestre’s former colleagues, the building of the fence, uti-
lizing unmanned aerial vehicles and motion detectors. All of this
stuff focused on the supply side and virtually nothing focused again
on what Mr. King talked about, the demand side, the magnet that
draws people into this country illegally.

Now, this legislation that Silvestre and I have introduced, we call
it H.R. 98. Why? Because 98 percent of the people who come into
this country illegally come here for one reason. They are looking for
economic opportunity. They are looking to feed their families. They
are looking for a job. And if we can end that magnet that draws
people into the country illegally and at the same time, we hope, see
the economy of Mexico and other countries enhanced to the point
where people aren’t fleeing those countries, I believe that we can
turn the corner and, frankly, bring what would be tantamount to
an end to this problem.

Now, what we call for is a smart, counterfeit-proof Social Secu-
rity card. My brilliant staffer Matthew Daniel Tully has just given
me his original Social Security card. He is a young guy. I don’t
know where in the hell mine is. I lost it years ago. But it is nothing
but a flimsy piece of paper, which is what anybody had going back
to 1935.

Not one attempt whatsoever has been made to update since 1935
the Social Security card. Now, I am not a proponent of a national
ID card, but I do know this: if we were to establish a smart, coun-
terfeit-proof Social Security card—that is not biometric by the way,
Mr. King, all is it is it has an algorithm strip on the back that the
employer would swipe, and that card would go with information
that the Government already has, no new information, as to wheth-
er this person is an American citizen, if they are here on an H-1B



13

visa, H-2A, whatever, and I know you are looking at new descrip-
tions of those visas. But they would have—whether or not that per-
son is in fact a qualified worker.

And then that information would come back and the employer
would get this, yeah or nay, and they could then hire that person.

One of the big problems we have had, of course, is lack of en-
forcement. And I opposed the 1986 Immigration Reform and Con-
trol Act not only because of amnesty but because of employer sanc-
tions. But we have employer sanctions today. As we all know, they
are not enforced. I didn’t want to see small businessmen and
women turned into Border Patrol agents. I left that to Silvestre
Reyes and his colleagues.

The fact of the matter is we have it today. There is a lack of en-
forcement. And what we have seen, and Chairman Conyers raised
this by talking about one particular company, we have seen many
people out there knowingly hiring people who were here illegally.

Well, what we do with this card is people in this country looking
for a new job, anyone looking for a new job, whether you are a cit-
izen or not, you would have to have one of these cards. Now, no
retiree would have to have one of these cards. We are reelected, we
don’t need to have one of these cards. We only see people who are
in the job force, looking for a new job, required to have one of these
cars.

And I believe that going through a 2-year phase-in, we could uti-
lize this as a means to take place of the combination of 94 different
documents, as we well know, that people utilize to get their jobs,
I mean, to qualify. I mean school ID cards, library cards, you know,
obviously Social Security cards, and one of the real problems has
been a real abuse of the Social Security system.

Now, our problem has been, frankly, the Ways and Means Com-
mittee and the Finance Committee in the Senate and some in the
White House who have opposed this. I have been talking about this
until I was blue in the face for the last 3 years. And I hope very
much that we can—I have testified before the Ways and Means
Committee on this, their Social Security Subcommittee, and I am
hoping very much that we can get them to move on it. There are
a number of people who are concerned about getting the Social Se-
curity Administration involved in this.

I hope very much, Madam Chair, that we can in fact move for-
ward and incorporate this as a very important part of our process.
And I thank you all very much for listening to me.

[The prepared statement of Mr. Dreier follows:]



14

PREPARED STATEMENT OF THE HONORABLE DAVID DREIER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

BAVIT DF

Testimony of Hon. David Dreier

Before the Subcommittee on Immigration, Border Security and Claims
Commiftee on the Judiciary
April 26, 2007

Madam Chair, thank you very much for inviting me to testify today as the
subcomumittee considers ways to improve the electronic employment verification
and worksite enforcement system. I also want to thank the ranking member, the
gentleman from Iowa Mr. King, for allowing me the opportunity to appear before
the subcommitiee.

As many of thc members arc aware, this is the second opportunity that I
have had to appear before this subcommittee. The last time I testified was in May
of 2005 and I appreciate the attention that the distinguished Chait, my colleague
from the great state of California, Ms. Lofgren, has given to the importance of
employment verification and worksite enforcement proposals.

As many of you know, I have reintroduced my bi-partisan legislation, H.R.
98, the Illegal Immigration Enforcement and Social Security Protection Act of
2007 to help address the issue of workplace enforcement of illcgal immigration. I
am particularly pleased to have the support of the gentleman from Texas, Mr,

Reyes, on this legislation. Mr. Reyes brings a unique perspective to this issue due
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to his experience as chief of the Border Patrol in McAllen and El Paso, Texas. 1
am grateful for his foresight, determination and willingness to work in a bipartisan
way to address the challenge of illegal immigration.

In addition to the gentieman from Texas, I am here today on behalf of a
diverse group of co-sponsors who believe that employment verification and
worksite enforcement play a crucial role in the immigration debate. I appreciate
their support.

Madam Chair, I have long been concerned by the Social Security card’s
vulnerability to counterfeiting. As some of the veteran Members here may recall,
we had a lengthy debate on improving the security of Social Security cards during
the debate on the Illegal Immigration Reform and Immigrant Responsibility Act
on March 20, 1996. I voted that day to make Social Security cards as secure
against counterfeiting as the 100 dollar reserve note and the U.8. passport.
Unfortunately, I was among a minority of my party in favor of the amendment
offered by our former colleague from Florida, Mr. McCollum, and we ended up
losing that vote.

But the worid has changed significantly since 1996. As we all tragically
leamned on September 112, 2001, we are no longer impervious to attacks on our
homeland. As the 9/11 Commission noted, our border security system must be
evaluated to ensure that it cannot be taken advantage of by terrorists and criminals.
As Silvestre can attest, our Border Patrol is hopelessly overmatched because of the

thousands of illegal immigrants flooding across our border every day in search of




16

cconomtic opportunity. We cannot expect the Border Patrol to have a reasonable
chance of identifying and apprehending those who really do mean us harm when
the numbers are so clearly not in our favor.

To date, most of our efforts to stop illegal immigration have targeted the
supply side of the equation. We try to keep people from crossing the border by
building fences, deploying unmanned aerial vehicles and having the Border Patrol
make arrests. With roughly 12 million people in the country illegally and more
coming across our borders every day, it is clear that the current approach is not
working, While cnacting the REAL ID Act was a strong step forward, we know
that more must be done.

What Silvestre and T propose is that the United States government target
demand for illegal labor instead. The only way to begin to control the iliegal
immigration influx is to take away the incentive to enter the country illegally in
the first place. I think most Americans agree that the vast majority of illegal
immigrants come here because they are hoping to feed their families. Despite
laws to the contrary, work is plentiful for illegal immigrants and current
safeguards are insufficient to prevent their employment.

One of the largest vulnerabilities in our current immigration system is the
case with which illegal immigrants can obtain fraudulent identity documenis
which they then use to demonstrate to employers that they are here legally. We

have passed the REAL ID Act to reduce fraudulent driver’s licenses, and now we
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must turn our attention 1o the most ubiquitous federal document, the Social
Security card.

There have been numerous news reports on Social Security card use by
illegal immigrants and the evidence is not encouraging. One broadcast detailed
how an illegal immigrant can purchase a fake Social Security card for $1,300 and
then easily get a job using the fake card as proof of their eligibility to work.
Another report detailed the struggle against identity fraud that onc Chicago-area
resident faced because no fewer than 37 different illegal immigrants were using
her Social Security number for employment purposes. Perhaps most disturbingly,
in 2005, illegal immigrants using false Social Sccurity numbers were apparently
able to get work at a nuclear power plant in Florida. Far from being just an
immigration issue, Social Security card fraud is a national seeurity issue. ;

H.R. 98 addresses this vulnerability, simplifies current law for employers,
toughens sanctions against those who choose to break the law, and provides the
Border Patro} the resources it needs for interior enforcement. Our legislation
requires the Social Security Administration to issuc Social Security cards which
contain a digitized photo of the cardholder, in addition to other fraud
countermeasures developed in conjunction with the Department of Homeland
Security., While the bill does not explicitly call for biometric identifiers, there is

nothing in the legisiation to preclude their consideration by the Department of

Homeland Security. The bill also requires the placement of an encrypted

electronic signature strip on the back of the improved card. This strip would be
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utilized by employers to verify, via an Employment Eligibility Database housed in
the Department of Flomeland Security, an individual’s eligibility to work in the
United States either by swiping the card through an electronic card-reader or
calling a toll-free telephone number. The employer would instantaneously receive
a response back that would tell them whether or not they are permitted to hire the
individual in question.

Only people who intend to seck a new job would have to be issued the new
Social Security card. Retirees, for example, would not have to obtain the new,
improved Social Security eard. 1 want to make clear that our proposal takes us no
further down the road of establishing a national identification card. The improved
Social Security card would only be required when an individual applies for a new
job. H.R. 98 further stipulates that the Social Security card shall not become a
national identification card, requites that the improved Social Security eard
contain the words “not to be used for the purpose of identification,” and provides
that an individual shall not be required to carry the card on their person.

In addition, I want to underscore that under H.R. 98 the government would
collect no more information about an individual that it does today. The Social
Security Administration already collects information on citizenship and
employment eligibility and shares that information with the Department of
Homeland Security under the aegis of the Basic Pilot Program. What we propose
does not threaten individual privacy or impinge upon civil iberties. I would also

like to point out that H.R. 98 addresses data security concerns with provisions that
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limit access to information contained in the Employment Eligibility Database
while imposing strict penalties in the form of a mandatory minimum of five years
in prison and a fine for misuse of any information contained in the database.

As one of the strongest supporters of reducing the level of federal
bureaucratic red tape for small businesses and private enterprise, T am pleased to
say that our legislation reduces the burden on business. Since the passage of the
Immigration Reform and Control Act of 1986, employers have been required to
verify that an individual is permitted to work in the United States before they
make a hire. The current I-9 Employment Eligibility Verification form requires
employers to accept 94 different document combinations. Everything from school
1D cards to U.S. Coast Guard Merchant Mariner cards must be accepted by
employers to establish a prospective employee’s identity and eligibility to work.

Compounding matters, employers arc potentially liable under the law if
they hire an individual who has presented a fraudulent form of identification — any
one of the aforementioned 94 combinations. While there are no doubt employers
out there who knowingly hire illegal immigrants, I believe that a majority wants to
comply with the law and tries to. But we are forcing them to be experts in
detecting dozens of different types of fake documents. Each of our offices is
required to comply with the law and file an I-9 verification form for each
employee wc hire. I ask my colleagues, do you feel confident that you or anyone

on your staff can identify a fuke military dependent’s ID card, Native American
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tribal document, or any of the other permitted documents? If not, then you could
be potentially criminally liable if your office hires an illegal immigrant.

Compare the current system to what H.R. 98 would put into place. Rather
than 94 different document combinations, there would only be one that employers
would be allowed to accept. Employers would not be responsible for detecting
fake cards because they would have access to the card-readers and the toll-free
number to verify that the card belongs to the cardholder and that the individual is
eligible to work in the U1.S. Our legislation will make it simpler, faster, and more
reliable for employers to know exactly who it is they are hiring.

No matter how simple we make the process there will always be those who
are unwilling to comply with the law because they enjoy the benefits of 2 cheap
source of illegal labor. While these employers know it is unlawful to hire an
illegal immigrant, current penalties deter little and enforcement of the law is too
lax. To provide extra incentive for employers to comply, we have increased civil
penalties by 400 percent, from $10,000 to $50,000 per illegal immigrant hired.
We also increase criminal penalties to a maximum of 5 years in federal prison for
each illegal immigrant hircd. And because it is inherently unfair for the
government to pick up the tab for deporting an illegal immigrant to his home
country when someone was unlawfully employing them, HR. 98 requires the
employer to reimburse the federal government and cooperating State and local

governments for the cost of deportation.
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But penalties are only effective insofar as violations of the law are
investigated and prosecuted. This has been the most tragic failure of the 1986
legistation. The government outlawed the employment of illegal immigrants and
required employers to verify eligibility, yet it has done very little to enforce the
law or ensure compliance. We need dedicated Border Patrol agents to focus
exclusively on employer enforcement, and H.R. 98 authorizes 10,000 new agents
to do just that. That is the numbcr that I believe would create an effective
enforcement regime, and while I know it is a large number I think we must realize
that we cannot have effective border security on the cheap.

Madam Chair, full implementation of the Illegal Immigration Enforcement
and Social Security Protection Act will decrease illegal immigration. In fact, I
estimate that it can eliminate 98 percent of iflegal border crossings, thus the bill’s
title, H.R. 98, Why? Because illegal immigrants will not come here if they know
they will be unable to find a job. Therc simply will be no incentive for them to
make the perilous journey across the desert. If we can decrease illegal
immigration by even half that much it will be a strong start and allow the Border
Patrot to focus its efforts on apprehending criminals and interdicting terrorists.

Past approaches to solving this problem have clearly not worked as well as
we would have liked. It is time for a new solution. We must enforce the laws
already on the books, we must make it feasible for employers to comply with
those laws, and we must increase the penalties for violating those laws. H.R. 98

will help to address these issues in a streamlined fashion. I would like to once
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again thank Chairwoman Lofgren and Ranking Member King for holding this

hearing today, and I welcome any questions that my colieagues may have.
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Ms. LOFGREN. Thank you very much, Congressman Dreier.
Congressman Reyes?

TESTIMONY OF THE HONORABLE SILVESTRE REYES, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. REYES. Thank you, Madam Chair and Members of the Com-
mittee and Chairman Conyers. Thank you so much for holding this
hearing and agreeing to take on what is an important part of what
I think is our national security landscape.

I mention that because whatever the figure is, and we don’t
know what that figure is exactly, between 9 million and 12 million
people are living in a shadow world in our country today. So it is
incumbent upon us as Members of Congress to work and find a
way to greatly reduce or eliminate this shadow world because we
are concerned that there may be those in that shadow world, in our
country, that are here to harm us and have that potential as long
as that shadow world exists.

I am very proud to be here with my colleagues because I know
all of us want to find a solution to this perplexing issue and I am
particularly proud of my two colleagues here to my left, Congress-
man Flake and Congressman Gutierrez, for the legislation that I
have endorsed that is comprehensive in nature.

I think that if we are going to be successful, if we are going to
be able to address the issue that is facing us today, you have to
have three very critical components. You have to have legalization,
you have to have border security and you have to have a guest
worker program. So I am proud to endorse their legislation, and I
hope all Members of Congress take a close look at that.

We were at the White House yesterday. I will let Congressman
Gutierrez talk more about that meeting, at least I hope he does,
because we had a meeting with President Bush, who is very much
interested for the same reasons of national security that we ad-
dress this.

I am also proud to have had a role in H.R. 98 with my colleague
David Dreier, and actually we have introduced this the last three
Congresses, and we have testified a number of times before this
Committee and other Committees about this proposal. I was think-
ing as David was speaking. In 1977 I headed up the first computer
program to create a system that would identify potential legal visi-
tors to this country. It was called the Alien Documentation Identi-
fication and Telecommunications System. That was in 1977.

I find it incredible, and I find it appalling, that with all of the
advances in telecommunications, all of the advances in computers
and our ability to be able to monitor, that we haven’t come up with
a system like H.R. 98 or perhaps one like my colleague Mr. Calvert
was talking about, that we haven’t utilized technology to give us
a system that does three very important things: increases our secu-
rity by knowing who is coming into our country; secondly, gives em-
ployers the ability to verify conclusively and therefore takes them
out of the loop in terms of responsibility as to who they are hiring
and who is on their payroll; and, third, puts the onus on the De-
partment of Homeland Security, where it should be, to enforce our
Nation’s immigration laws.
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So I am proud to be part of this effort. I hope that we in this
Congress are serious about comprehensive immigration reform. We
can’t afford to postpone it a day more. And when people talk about
the cost that it is going to entail, I would remind all of us, the cost
of another hit like the one we took on 9/11. This is an investment
in ourselves. This is an investment in the future for our children,
and our grandchildren, and the security of our country. It is a na-
tional security issue.

And that is why I believe that comprehensive immigration re-
form with those three components—Ilegalization, a guest worker
program and border security, which includes what H.R. 98 does—
is so critical and so important. That was our message to President
Bush yesterday. It is I think an understandable and cohesive mes-
sage that everybody needs to understand on both the House and
the Senate side.

So thank you very much for taking on this issue. I do have a
written statement.

Ms. LOFGREN. The written statement will be included in the
record.

Mr. REYES. And I will be glad to answer any questions.

[The prepared statement of Mr. Reyes follows:]

PREPARED STATEMENT OF THE HONORABLE SYLVESTRE REYES, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

I would like to begin by thanking Chairwoman Zoe Lofgren and Ranking Member
Steve King for holding this very important hearing today. As the lead Democratic
cosponsor of H.R. 98, the Illegal Immigration Enforcement and Social Security Pro-
tection Act, I have been pleased to work with my friend and colleague from Cali-
fornia, Mr. Dreier, on the bill, and I appreciate his leadership on this issue.

Before coming to Congress, I served for 26%% years in the U.S. Border Patrol. Half
of the time I was a Border Patrol Sector Chief, first in McAllen, then in El Paso.
As the only Member of Congress with a background in border enforcement, I have
first-hand knowledge of what we need to do in order to reduce illegal immigration
while keeping our borders and the nation safe.

I have always said that we need a comprehensive immigration reform plan with
three main components: strengthened border security; earned legalization for those
who qualify; and a guest worker program with tough employer sanctions. Com-
prehensive reform is like a three-legged stool. Without one leg, the stool topples.

I applaud the Committee for today’s hearing and for gaining insight about one of
the three components: the need for stricter employer sanctions. I have witnessed
firsthand the difference that tough employer sanctions can make in discouraging at-
tempted illegal entries into the United States.

In 1986, the Immigration Reform and Control Act passed Congress and contained
provisions which would penalize employers who hire illegal immigrants. After enact-
ment, in parts of the country such as the border region where those of us in law
enforcement had the resources to enforce those sanctions, there was a dramatic de-
crease in illegal entries into the United States. Clearly, once word got out that ille-
gal immigrants were not being hired, the incentive to enter the United States was
gone and attempted entries dropped off considerably.

H.R. 98 would expand and improve on the Immigration Reform and Control Act
by enhancing the protection of Social Security cards and allowing employers to in-
stantaneously verify a prospective employee’s eligibility to work in the United
States. The bill would also increase civil and criminal penalties for employers who
hire illegal immigrants or fail to verify their employment eligibility.

If properly funded and with appropriate oversight and privacy protections, H.R.
98 would be an important step toward halting the flow of people seeking to enter
the United States illegally in order to find employment. Our immigration and border
security personnel will then be able to focus more of their time, effort, and resources
on those who may be trying to enter the country to do us harm.

If we are really serious about enacting comprehensive immigration reform, we
must include tough employer sanctions as one of the proposals within the final bill.
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Thank you for allowing me to testify on behalf of H.R. 98, and I look forward to
continue to work with the Subcommittee in the future.

Ms. LOFGREN. Thank you so much.
Congressman Gutierrez?

TESTIMONY OF THE HONORABLE LUIS V. GUTIERREZ, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. GUTIERREZ. Chairwoman Lofgren, Subcommittee Ranking
Member Mr. King, full Committee Chairman Mr. Conyers, and I
have to say all of my colleagues here, Mr. Dreier, Jeff Flake and
Silvestre Reyes, I am really delighted and it is such a pleasure to
be here with people with such a wealth of valuable information.

And I always said that Silvestre always brings such a great his-
torical perspective given what he did before he came here to serve
in the Congress of the United States, and I thank him for bringing
that very valuable bipartisanship here and bipartisanship yester-
day, Madam Chairwoman, at the White House, where we brought
these issues up.

And I wanted to say that because of Silvestre Reyes’ historical
knowledge, Congressman Pastor from Arizona and Xavier Becerra
from California and I said to the President, we need enforcement,
but we don’t need roundups of innocent individuals throughout our
community, and we were able to speak with not only the knowledge
of our conviction but with the historical knowledge that Silvestre
Reyes brought us about what Ronald Reagan was able to do when
he approached the issue of comprehensive immigration reform back
in 1986 and halted the severe worker raids that were hurting peo-
ple and say we wish to help and our broken immigration system.

Let me begin by saying that an employment verification system
must be part of a comprehensive immigration reform. We will be
setting ourselves up for continued failure if such a system is not
implemented with strong border security, a new visa program for
future workers and a tough but fair earned legalization program
for the estimated 12 million unauthorized individuals currently liv-
ing and working.

With that important point in mind, I would like to focus my tes-
timony today on the employment verification system in STRIVE,
which would allow the shortfalls of our current system to be cor-
rected.

The Electronic Employment Verification System in STRIVE
would require the creation of a biometric, machine-readable, tam-
per-resistant Social Security card. In addition to this card, the bill
limits the number of other documents an employer could accept as
proof of identity and work eligibility and require that they be bio-
metric in some instances.

Going back to what Mr. Dreier said about the multiple uses, we
need to limit what an employer can accept. It can’t be just every-
thing. That wouldn’t help us.

Limiting the number of documents to those that are secure and
tamperproof would help to eliminate the lucrative market of false
documents, but we need to do more. The STRIVE Act also requires
DHS to set up a system to prevent identity theft and individuals
from misrepresenting themselves. Establishing an employment
verification system that will apply to all workers in the U.S. is a
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massive undertaking and must be approached prudently with a roll
out plan that is contingent upon the system’s accuracy.

Going back to Mr. Calvert, who has a 7-year roll out period, it
is going to take years, Madam Chairwoman. I don’t know how we
do it well and be fair to American workers unless we do it that
way.

STRIVE phases in the use of our system, starting with critical
infrastructure employers, followed by large, then small, employers.

H.R. 1645 also requires the Comptroller General to certify on an
annual basis that the verification system is responding accurately
and effectively to employer queries before it can be expanded.

Performance benchmarks are essential to employer confidence in
the system and to prevent U.S. citizens and others who are work-
authorized from being denied eligibility to work.

Individuals will also be allowed to check their own records for ac-
curacy. In addition, workers can contest inaccurate determinations
of the system; if wrongfully denied work eligibility they will have
the right to administrative review, lost wages and, if necessary, ju-
dicial review.

The mandatory expansion of such a system also raises legitimate
privacy concerns. Technology, such as encryption, regular testing of
the system and implementing regular security updates, would have
to be used. Information to be stored in the system would also have
to be limited and could only be used for employment verification
purposes.

The bill also provides and levies stiff penalties for unlawful ac-
cess or modification of employment system information. In its an-
nual review, the Comptroller General must also certify that our
system is protecting the privacy of records in the system.

Witnesses before this Subcommittee have testified that employ-
ment discrimination has been an inherent problem under the cur-
rent system. The STRIVE Act forbids employers from using the
system to discriminate against job applicants or employees on the
basis of nationality; terminating employment due to an initial ten-
tative non-confirmation; using the system to screen potential em-
ployees; reverifying outside of the law the employment status of an
individual; or, using the system selectively.

Last point: we cannot have a robust employment verification sys-
tem without equally robust enforcement. Increased penalties for in-
dividuals who falsely attest to being authorized to work and em-
ployers who do not comply with the new system’s requirements or
knowingly hire unauthorized. Our bill also debars employers from
using the system for Government contracts, grants, and agree-
ments who violate the system.

With regard to enforcement resources, the STRIVE Act requires
Immigration and Customs, ICE, to spend at lease 25 percent of
their time.

I would submit the rest of the testimony, but I would like to say
that we must make sure as we roll out the system, Madam Chair,
that there be safe harbors for employers. If an employer is using
our system, our Federal system, and they are doing it in good faith
and they are checking it and they hire those that are undocu-
mented, we must also provide a safe harbor for them as we protect
employees, we protect employers until we perfect our system.
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Thank you so much, Madam Chair.
[The prepared statement of Mr. Gutierrez follows:]

PREPARED STATEMENT OF THE HONORABLE LUIS V. GUTIERREZ, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF ILLINOIS

Chairwoman Lofgren, Ranking Member King and my colleagues on the Sub-
committee, thank you for this opportunity to testify on my and Congressman Jeff
Flake’s proposal in the STRIVE Act, H.R. 1645, to improve the electronic employ-
ment verification and worksite enforcement system.

Like a number of witnesses who have recently come before this Subcommittee, I
want to begin my comments with what I think is the most essential element in
crafting an employment verification system that works. That is, the system must
be part of comprehensive immigration reform. If such a system is not implemented
with strengthened, coordinated border security, a new visa program that provides
the future workers our economy needs, and a tough, but fair, earned legalization
program for the estimated 12 million unauthorized individuals currently living and
f\gvorking underground, we will be setting ourselves up for continued failure on this
ront.

I would like to focus my testimony today on addressing how the employment
verification system proposed in STRIVE would address or fix the shortfalls of the
current system, as identified by recent witnesses’ testimonies before this Sub-
committee.

ANY EMPLOYMENT VERIFICATION SYSTEM MUST PREVENT DOCUMENT FRAUD

The Electronic Employment Verification System (EEVS) in the STRIVE Act, first
and foremost, would require the creation of a biometric, machine readable, tamper-
resistant social security card. In addition to this fraud-proof card, the only other
documents an employer could accept to prove identity and work eligibility under the
new system are a U.S. passport; a state driver’s license or identity card that meets
the requirements of PL 109-13 (REAL ID); a permanent residence or green card,;
or a tamper-proof employment authorization card issued by the Department of
Homeland Security.

Requiring a limited number of secure documents would be a great step forward
in eliminating the lucrative market of false documents, but we need to do more. To
prevent individuals from using valid documents that are not, in fact, their own, the
STRIVE Act also requires the Secretary of the Department of Homeland Security
to establish reliable and secure ways under the new verification regime to determine
if the information in the system’s databases match the hired employee whose eligi-
bility is being verified.

EEVS MUST MAINTAIN AND PROVIDE ACCURATE DATA AND OTHERWISE BE RELIABLE
ENOUGH TO INSTILL CONFIDENCE IN THE SYSTEM

Establishing an employment verification system that will apply to all workers in
the U.S. is a massive undertaking and must be approached prudently, under a real-
istic timeline and with a roll out plan to the entire workforce that is contingent
upon the system’s accuracy. STRIVE phases in the use of the EEVS, starting with
critical infrastructure employers, followed by large, then small, employers.

H.R. 1645 also requires the Comptroller General to certify on an annual basis
that the verification system is responding accurately and effectively to employer
queries before it can be expanded. It is essential to build in performance bench-
marks so that employers have confidence in the system, and are not tempted to cir-
cumvent it. We also want to prevent U.S. citizens, legal residents and others work-
authorized from being denied eligibility to work.

Individuals will also be allowed to check their own EEVS record for accuracy.

If the verification process results in a tentative nonconfirmation or a final noncon-
firmation of a worker who is, in fact, work authorized, STRIVE ensures recourse for
the worker.

In the case of a tentative nonconfirmation, a worker is granted 15 business days
to contest it. If a worker is wrongfully denied work eligibility (“final nonconfirma-
tion”) by EEVS they will have a right to administrative review, lost wages in the
case of an error caused by the system itself, and, if necessary, judicial review.

EEVS AND THE PROTECTION OF PRIVACY AND SECURITY OF INFORMATION

The mandatory expansion of such a system also raises legitimate privacy con-
cerns. DHS, in consultation with the Social Security Administration (SSA), would
have to design and operate the system so that privacy is safeguarded by the tech-
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nology used (use of encryption, regular testing of the system and implementing reg-
ular security updates). Information to be stored in the databases would also be lim-
ited to the individual’s name, date of birth, social security number, employment au-
thorization status, the employer’s name and address and record of previous inquiries
and outcomes.

Such information could be used for employment verification purposes only, and
the bill prohibits and levies stiff penalties for the unlawful access or modification
of EEVS information.

In its annual report reviewing benchmarks for the system’s roll out, the Comp-
troller General must also certify that the EEVS is protecting the privacy of records
in the system.

PROTECTION OF INDIVIDUALS FROM DISCRIMINATION

Recent witnesses before this Subcommittee have discussed how employment dis-
crimination has been an inherent problem under the current employer sanctions re-
gime and the Basic Pilot program. The STRIVE Act forbids employers from using
the new system to discriminate against job applicants or employees on the basis of
nationality; terminating employment due to a tentative nonconfirmation; using the
system to screen employees prior to offering employment; reverifying the employ-
ment status of an individual in violation of the law; or, using the system selectively.
Civil fines for unfair immigration-related employment practices are also increased
and additional funding is authorized for the dissemination of information to employ-
ers, employees and the general public about the rights and remedies of these protec-
tions.

THE NEED FOR ROBUST ENFORCEMENT

Of course, we cannot have a robust employment verification system without
equally robust enforcement. H.R. 1645 creates significant criminal penalties for indi-
viduals who falsely attest to being authorized to work, civil penalties for employers
who do not comply with the new system’s requirements and criminal penalties for
knowingly hiring unauthorized workers. Our bill would also debar employers who
repeatedly violate these provisions from government contracts, grants, and agree-
ments.

In addition, the bill requires DHS to establish a complaint and investigation proc-
ess regarding potential violations related to hiring or continuing to employ unau-
thorized workers.

With regard to enforcement resources, the STRIVE Act requires Immigration and
Customs Enforcement (ICE) to spend at lease 25 percent of their time on worksite
enforcement.

In sum, the Employment Eligibility Verification System in the STRIVE Act would
address a number of the shortfalls of the current system as created by the immigra-
tion laws passed in 1986 and 1996. As we all know, the current system does not
work, and perhaps most troubling, it does nothing to prevent illegal immigration or
the employment or exploitation of unauthorized workers. As part of a comprehensive
solution to our broken immigration system, I believe that the EEVS in STRIVE will
provide us with a system that is tough, fair and works to bring both employers and
workers under the rule of law.

Thank you, Madam Chairwoman.

Ms. LOFGREN. Thank you.
And we finally have Congressman Flake.

TESTIMONY OF THE HONORABLE JEFF FLAKE, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF ARIZONA

Mr. FLAKE. Thank you, Chairwoman Lofgren and Ranking Mi-
nority Member King and Chairman Conyers. It is great to be back
in the Judiciary Committee for the first time since my involuntary
leave. I appreciate being invited, and I appreciate the way that you
are conducting these hearings and the seriousness with which you
are addressing this issue. This is important today, to talk about the
importance of comprehensive reform, in particular employment
verification.



29

I am glad to be here with this panel, with Mr. Calvert, the father
of Basic Pilot, basically, who has done so much good work there,
and David Dreier, with the secure Social Security card, which we
incorporated into our legislation. And I think that we have got a
good package here.

Since Luis did such a good job explaining what our legislation
does in this regard, let me just kind of talk a little bit about the
need for it and why this is so important. We need to always re-
member that of the illegal population that is here, it is estimated
between 12 million and 20 million, there are really no good esti-
mates, but the best ones seem to be about 7.2 million in the work-
force. The bulk of those have managed to deceive their employer
somehow with unsecure documentation, documentation that is
fraudulent. So we have to have a way to combat that.

There are some tools out there right now. Basic Pilot is out there.
But we need to go further than that. I should note that Swift, the
meatpacking plant, Swift, I believe, had been using Basic Pilot
since 1997. Basic Pilot does a great job of telling you whether or
not a Social Security number is valid. But there are limitations on
whether it can tell you whether that same Social Security number
is being used 500 times.

And so we have got to attack the identity theft and fraud issue,
and that is why it is so important to use the Dreier language and
go further. And Luis is exactly right in talking about the need to
do it thoughtfully and to roll it out well and to make sure that em-
ployers have those tools and have the confidence to use them as we
go forward.

As we have mentioned before, there are four real main elements
to comprehensive reform. Obviously, we need more border security.
We need a mechanism to deal with those who are here illegally
now. We need a guest worker plan moving forward so we won’t find
ourselves in the same pickle we are in today, not having a legal
frargework to bring people in that our economy so desperately
needs.

But most important here, the lynchpin to everything, is to make
sure that employment can be verified. Forty percent of those who
are here illegally didn’t sneak across the border. They came legally
and overstayed. And they simply have found their way into the
workforce. So we can do all we want to at the border, but we
haven’t solved the problem unless we have employer verification,
and that is what this is all about.

I am glad to be here with this distinguished panel.

[The prepared statement of Mr. Flake follows:]

PREPARED STATEMENT OF THE HONORABLE JEFF FLAKE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ARIZONA

Thank you, Madam Chairwoman, for holding this important series of hearings on
various aspects of immigration policy, and for inviting me to testify. The ability of
employers to quickly and accurately verify the authorization of their employees to
work 1n the United States will be a crucial component of getting a handle on our
broken immigration system.

EMPLOYMENT VERIFICATION IS CRUCIAL TO COMPREHENSIVE REFORM

We have heard various estimates—and, of course, no one can know the true num-
ber for sure—of how many people are illegally present in the United States. The
number most consistently used is 12 million. Of those 12 million, the Congressional
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Research Service estimates that 7.2 million people are unauthorized workers in the
civilian labor force. That figure represents five percent of the U.S. labor force. These
workers have either fooled their employers with false documents and identity fraud,
or are working for an employer aware of their status. I believe that most workers
fall into the former category, rather than the latter.

Simply put: many of those that are here in our country illegally are here for em-
ployment. However, they did not all risk an illicit border crossing to get here. Ac-
cording to a Pew Hispanic Center survey published last year, nearly half of those
who are here illegally didn’t sneak across the border. Rather, they entered the coun-
try legally through a port of entry like an airport or a border crossing checkpoint
and overstayed their visas. Over the past 15 years, we have tripled the size of the
Border Patrol and increased its budget tenfold. Congress has gone so far as to man-
date the construction of a wall on our southern border. And still they come.

Border enforcement alone won’t solve our illegal immigration problem. Border en-
forcement is a crucial component of a comprehensive solution to solving the problem
of illegal immigration, along with resolving the status of the millions of undocu-
mented aliens, fixing backlogs in legal immigration, and ensuring interior enforce-
ment of our immigration laws. A guest worker program that provides employers
with the legal workforce of essential workers they so desperately need is essential
to ensuring that our immigration laws are enforced. Clearly, as 1s the focus of this
hearing, fixing our broken immigration program will also require a workable and
fraud-proof employment verification system.

As T am sure many of you are aware, measures to ensure that those that are un-
authorized to work in the U.S. are prohibited from doing so are not new to the im-
migration reform debate.

1986 ATTEMPT AT EMPLOYMENT VERIFICATION

The Immigration Reform and Control Act of 1986 (IRCA) made it illegal for em-
ployers to knowingly hire, recruit, or refer for a fee, or continue to employ an alien
who is not authorized to be so employed. IRCA’s employer sanctions also included
penalties, both civil and criminal, for those violating the prohibition on unauthor-
ized employment. However, under the 1986 law, employers were deemed to have
met their obligation if the document presented to verify work authorization “reason-
ably appeared on its face to be genuine.” This approach was almost universally de-
rided as fruitless, due to the prevalence of fraudulent documents and the ease with
which undocumented workers could obtain them. Unauthorized workers could easily
fzind e;nployment, either by presenting counterfeit documents or stealing another’s
identify.

1996 ATTEMPT AT EMPLOYMENT VERIFICATION

A decade later, Congress again sought to solve the problem of unauthorized em-
ployment when it included the Basic Pilot program in the Illegal Immigration Re-
form and Immigrant Responsibility Act of 1996. As many of you are aware, Basic
Pilot is a voluntary, online verification system that allows employers to confirm the
eligibility of new hires by checking the personal information they provide against
federal databases. Originally started in 1997 with limited geographic availability,
the system is currently available nationwide, but suffers from severe limitations in-
cluding the fact that it is still voluntary and prone to fraud.

The raids of the Swift meat packing plants in December illustrated more clearly
than anything else the limitation of the Basic Pilot program. The company had been
trying for years to comply with our inept and broken immigration system. They
were actually sued for overzealously inquiring into the backgrounds of job applicants
suspected of presenting fraudulent documents—this became the basis for a discrimi-
nation lawsuit by the Department of Justice. Swift has participated in the Basic
Pilot Program since its inception in 1997, but was well aware of its shortcomings—
namely, the program does not catch identity theft by workers. Employers can check
whether an applicant has presented a valid Social Security number, but Basic Pilot
will not note the fact if the number has been used 500 times in the past year. In
the end, it was this shortcoming of Basic Pilot that permitted the company to utilize
the system and still hire hundreds of illegal workers. This is the kind of charade
that, unfortunately, characterizes much of our current immigration policy.

THE STRIVE ACT OF 2007 EMPLOYMENT VERIFICATION APPROACH

More than two decades since IRCA, the song remains the same: the true key to
enforcing our immigration laws will involve worksite enforcement. As trite as it
sounds, those who forget the past are doomed to repeat it. As part of a comprehen-
sive approach to immigration reform, the STRIVE Act of 2007 takes note of the les-
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sons learned through past attempts and would provide the crucial employment
verification system that is enforceable and prevents against ID fraud.

The legislation introduced by Congressman Gutierrez and I would create a man-
datory system for employers to electronically verify workers’ employment authoriza-
tion. It also establishes criminal penalties for employers and workers who operate
outside the system and implements strong enforcement mechanisms.

The Employment Eligibility Verification System, or EEVS, mandates the Home-
land Security Department and Social Security Administration to develop a manda-
tory system for employers to verify the employment authorization of all new workers
electronically or telephonically and establishes an interim verification regime for
employers to use while the system is under development. The system would be
gradually phased in over time, starting with critical infrastructure employers, fol-
lowed by other employers based on size: largest employers would be required to use
the system first, with smaller employers following in successive years.

Importantly, the legislation limits the number of documents that an employer can
accept in order to verify a worker’s eligibility to work. It follows the lead of legisla-
tion introduced by Congressman Dreier, in mandating an improved, biometric, tam-
per-resistant and machine-readable Social Security card. It is important to note that
these provisions will not create a new secure National ID, but rather will prevent
identify fraud exclusively in an employment verification setting.

In addition to the secure Social Security card, other documents that could be pre-
sented to prove work authorization include a United States passport, a REAL ID-
compliant driver’s license, a permanent resident card, and a secure card that the
Secretary of Homeland Security could create to indicate work authorization. This is
a vast improvement over the vast alphabet soup of documents that employers must
currently accept from workers and try to verify as authentic.

The mandatory EEVS system would establish a secure and responsive system
that would provide a safe harbor for employers to ensure that the workers they are
hiring are legally present in the U.S. The new System will use a cross-agency, cross-
platform system to share immigration and Social Security information necessary to
verify an individual’s work authorization. The System will not only determine if an
individual’s name matches a Social Security number on file, but also whether the
person standing before the employer does, in fact, bear the name and number that
they’ve presented to the employer.

A key component of the EEVS system is the creation of new and significant pen-
alties for those workers and employers operating outside of the system. Scofflaw em-
ployers would be fined on a sliding scale for hiring unauthorized workers. This
would entail fines of between $500 and $4,000 for each unauthorized worker for
first-time wrongdoers, but quickly escalate to $20,000 for each unauthorized worker
for repeat offenders. Concurrently, employers who do not follow the rules for record-
keeping or verification practices would face fines of up to $6,000 for repeat offend-
ers. These employers could also face prison sentences of up to three years. Repeat
violators would also be barred from federal contracts for five years.

Madam Chairwoman, in conclusion, I would like to emphasize how crucial I be-
lieve the issue of employment eligibility verification is to the success of the broader
comprehensive immigration reform. Giving employers the tools they need to deter-
mine if their workforce is legal will eliminate any excuse they currently have to fall
foul of the law. Ensuring that those employers who choose to disobey the law will
be held accountable will give the American people confidence that the days of lax
enforcement are over and a new temporary worker program can be competently im-
plemented and enforced.

Ms. LorGREN. Well, thank you very much.

What a distinguished panel this is, and we are so grateful that
you took the time to be with us.

We have questions, but we, as much as anyone, understand your
schedule. I mean, we have the Chairman of the Intelligence Com-
mittee, the Ranking Member of the Rules Committee, just as exam-
ples. So if any of you need to leave before we ask questions, we will
respect that and understand it. Those of you who can stay, we also
very much appreciate that.

So if you need to leave, you may.

Mr. DREIER. We are here for the long haul.

Ms. LOFGREN. On for the long haul. Then we will go to questions,
and I am going to begin.
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My question reflects the testimony we will receive from the Cato
Institute later this morning. I think all of us, and I include myself,
have talked about the need for an employment verification system.
We feel that we have Basic Pilot, we are looking at ways to im-
prove it, whether we rename it or whatever. And your testimony
has been very helpful and very on target.

But when you are in a mode like that, I always think it is impor-
tant to listen to the voices that are saying, “Wait a minute,” and
address those issues. And one of the things that our Cato witness
has pointed out is that when you have information sent to Social
Security and the Department of Homeland Security, that informa-
tion becomes, I am quoting from his testimony, “Very easy for those
entities to access, copy, or use. It is likely combined with metadata
information about what information was collected from whom and
so on. And can then be correlated with information at the IRS or
educational loan department, health records,” and on and on.

And the witness goes on to say, “Unless there is a clear, strong,
verifiable data destruction policy in place, any electronic employ-
ment verification system will be a surveillance system, however be-
nign in its inception, that observes all American workers.”

And I think as the testimony concludes, the old saw is true,
again, this is a quote from the testimony: “Information is power.
Uniform government ID systems have important consequences in
terms of the individual’s relationship to government. A major con-
cern with national IDs is the power that the identification gives to
government,” and that the lesson that the witness hopes we will
take is to “design a system that uses one key to control access to
our intangible lives, our finances, communications, health care and
so on, is a risk to our freedom and privacy,” to summarize.

These are issues that all of us care about. That is not new.

Any comments on these concerns? And if they are real concerns
and we still do have a need to verify, what do we do about that
concern? What protections do we build in or should we worry about
it? Anyone who wants to answer?

Ken?

Mr. CALVERT. I think we all agree that a verification system is
needed in the United States and any verification system, obviously,
by its own definition, imposes some problems with privacy.

However, that is a reasonable tradeoff in order to make sure that
people that come into this country are coming here legally and
working legally.

A system similar to the Basic Pilot program, whether or not we
come up with a way to make it counterfeit proof, is, I think, the
best program, the most nondiscriminatory program, because it
checks the document itself, to ensure that the people who come
here have a legitimacy to come into the work force.

I was in the restaurant business also. I had a number of res-
taurants. And it was—when I was an employer, it was impossible
when we filed the I-9 form to check to see whether people were
here legally or not. I went through the system, filed the I-9 form,
put the several identifications on the back of the form and complied
with the law.
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However, I knew because I could not ask nor could I look into
the background of individuals that I hired, that some probably
were here illegally.

So a system such as this is necessary and I think that we are
all on the same path, and I think it is necessary to impose this sys-
tem and allow employers to check the veracity of the documents
and the people they employ.

Ms. LOFGREN. Anyone else?

Mr. DREIER. Yes, Madam Chair.

First of all, let me just say that I think Ken Calvert brings tre-
mendous perspective from his experience as a restauranteur, and
I am strongly supportive obviously of his Pilot program. And I ap-
preciate the fact that my friends Luis Gutierrez and Jeff Flake
have included H.R. 98 as part of STRIVE.

James Madison, in “Federalist 51,” talked about the need for us
to make sure that Government gets control of itself. And the fact
of the matter is that I describe myself as a small “L” libertarian
Republican. I echo and regularly talk about every one of those con-
cerns that the Cato witness has brought forward because I believe
that the notion of having the Government get too much information
is something that I find absolutely abhorrent.

We obviously have had some sacrifices that have had to be made.
We all have recognized that since September 11 of 2001. That is
one of the reasons I have been very particular and careful in
crafting this legislation to ensure that the Government doesn’t get
any new information that it doesn’t already have.

Now, the Cato witness has talked about the potential for the
sharing of information and the leaking of that information, which
I think is a very, very valid concern. That is why in H.R. 98 I have
included very, very harsh penalties for any of the activity that has
been described there, and I too am concerned, as I said in my open-
ing remarks, about the prospect of some kind of national ID card.
I know there are some people who have opposed it in the past but
are now supportive of that notion.

But it is absolutely right and the Cato witness is absolutely right
in talking about the need to ensure that we don’t have a national
ID card, number one, and, number two, that we don’t see the Inter-
nal Revenue Service gaining access to information that they should
not have access to.

Ms. LOFGREN. Thank you very much.

I am almost up, but I don’t want to cut you off, Mr. Flake.

Mr. FLAKE. Let me just briefly say, in our legislation we are cog-
nizant of that risk, so we actually have four different, maybe five
different pieces that can be used as secure documentation. They
just all have to be machine readable, tamperproof, and so you won’t
have one national ID out there. It can be the secure ID, passport,
an identification card that DHS wants to come up with, but there
won’t be just one piece. So that is a valid concern.

Mr. GUTIERREZ. I am going to punt this right back.

Madam Chairwoman, with you and Mr. Conyers, I can just—Ber-
man, Jackson Lee, Waters, Meehan, Delahunt. I am confident that
if the Committee does its work, we are going to put those protec-
tions in there.

Ms. LOFGREN. Thank you very much.
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And thank you, Mr. Ranking Member, for your indulgence in my
going over.

C}1\/11‘.?DREIER. Could I just say one quick thing, if I could, Madam
air?

Ms. LOFGREN. Certainly.

Mr. DREIER. And that is, to Jeff's point, I think it is important
for us to know, one of the concerns that I have had about other doc-
uments is that they create the potential for discrimination, and
that is why the utilization of the Social Security card really elimi-
nates that. And the reason I say that is, you hear, well, you know,
we will have a card for the guest workers who are here, a special
card for the guest workers.

Well, how do you ask? You look at someone and you say, well,
is this a guest worker or is this an American citizen? I find that
appalling, and that is why I think the Social Security card, which
would mean that anyone in the labor force looking for a new job
would be required to have that one document, and that is why I
think that that is the way for us to go.

Thank you very much.

Ms. LOFGREN. Thank you.

Mr. King?

Mr. KING. Thank you, Madam Chair.

At first, I would note that Mr. Dreier quoted from “Federalist 51”
and then he said, “Too much information is something that I find
absolutely abhorrent.”

I find your brain is full of all kinds of information, Mr. Dreier,
none of which is abhorrent to me. I wanted to make that remark.

Mr. DREIER. I have some, I bet, that you would.

Mr. KiING. I would like to first turn to Mr. Calvert.

Before Basic Pilot was implemented, was there any way that the
employer could verify that the name on the I-9 form actually
matched the name that matched the Social Security number that
was presented?

Mr. CALVERT. No. There was no system available to an employer
to check the veracity of the documents that were being used.

Mr. KiNG. And now can—does an employer know if they run the
Basic Pilot that that name matches the Social Security number and
the identity to that number?

Mr. CALVERT. Yes. The system works not perfectly but pretty
well. And the statistics that you used earlier, way over 90 percent
of the time you can check the veracity and effect of the document
that is being used or the person that is applying for work.

Mr. KING. But if it is a “no match,” on those names, if they give
you the wrong name but a good Social Security number, you get
a non-confirmation?

Mr. CALVERT. That is correct.

Mr. KING. And then the applicant gets time to cleanup their
records.

Mr. CALVERT. To cleanup their records, to check to find out if
there is a problem within the Social Security Administration.

Mr. KING. And we are always going to have problems when we
go into a huge database, 300 million people in this country. And
I want to submit this proposal or just a philosophy and ask you to
respond to it, and that is, if we had a database that wasn’t 100 per-
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cent clean, which obviously every database has some problems in
it, I am looking at it from the standpoint of using it cleans up those
records, because that is the only way you can really get it cleaned
up, is to use it.

Mr. CALVERT. Well, I would point out, when we started down this
path back in 1997, we had tremendous amount of problems getting
this thing rolling. I started out with a number of States. It started
out, if you will remember, the folks that were involved in this,
seven States, and then we rolled it all 50 States. And we had prob-
lems all the way along the way.

So the Social Security Administration, Homeland Security, oth-
ers, have now involved themselves in this, and have worked their
way through a lot of these problems. Certainly, what happened
with Swift is unfortunate, but I would like to point out that 50 em-
ployers a day sign MOUs to get onto the Basic Pilot program. This
program will double in the next year. We have several large em-
ployers, I mean by large mega-employers that are looking on put-
ting this program on voluntarily.

So it is a system that works and it is a system that employers
want to use.

Mr. KiNG. This Basic Pilot goes out to a pair of databases, Social
Security Administration, DHS. And in DHS it has the FBI data-
base, NCIC, National Crime Information Center database. Do you
know of any instances where that information went to an NCIC
database and there were wants and warrants out there on an indi-
vidual that was perhaps sitting in the HR office of a prospective
employer? Has that done anything to pick up any of the people on
the streets, even on the Top 10 Wanted List?

Mr. CALVERT. I don’t know of that being used in the system. I
have primarily been focused on employment verification.

Mr. KiNG. Would you be for or against utilization of that to help
make our system cleaner?

Mr. CALVERT. Well, certainly, looking at it, the problem is that
anytime you start expanding the basic system, which what we are
trying to accomplish here is whether or not people are eligible for
employment, it becomes in fact more complicated, more difficult.
But it is, you know, I guess we could take a look at that, but that
is what would occur.

Mr. KiNG. Thank you, Mr. Calvert.

Mr. Dreier, when one presents the magnetic stripe on the Social
Security card that you have presented here today, how does an em-
ployer verify that that actually matches the biology of the person
whom it was submitted to?

Mr. DREIER. Because the way this works is that there is a photo
imbedded on the card, and the card that is provided has the num-
ber. They swipe that card and it goes into the databank, the DHS
databank, which would simply give a yes or no as to whether or
not this is in fact a qualified worker.

So there is a photo embedded on that card. And that is the end.
The natural question is, well, we are all issued these cards when
we are kids. The photograph is taken once one enters the labor
force, the workforce, so that you don’t have a baby picture on there.

Mr. KiNG. I have seen some of these congressional pictures,
though, and I can’t recognize the people on the card.
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Mr. DREIER. Yes. That looks like my staff member has got his
baby picture on there, and it was taken last week, so

Mr. KiNG. Would there be a requirement to update that picture,
say

Mr. DREIER. That would obviously be something that would have
to be addressed, because as you said, a lot of people have pictures
in which they look a lot younger than they are.

And the whole process would be phased in. Again, this is one of
the arguments that has been given against this, talking about the
fact that there may be 40 million of these needed because there are
40 million people who are changing jobs on an annual basis, and
tﬁat is one of the things that has led a number of people to oppose
this.

But, you know, obviously there is going to be a cost to anything
that we are going to do, and I think that if you look again at these
multifarious documents that are provided, to get down to one, be-
cause there has been no attempt whatsoever to update since 1935
this card. I think that this is really the single best route for us to
take on this.

Mr. KING. Thank you, Mr. Dreier.

If I could, just a quick question of Mr. Flake.

The issue that I raised with regard to using the Basic Pilot pro-
gram and when that search goes through the database of DHS,
FBI, NCIC, down through there, would you be supportive of using
that for law enforcement so that if we are going to run all these
databases, we can pick some of these people up off the street?

And then in conjunction with that question, we have employers
that are deducting billions of dollars in expenses that are being
paid to illegal employees, illegal wages. Would you support using
that also to ask the IRS to deny the deductibility of wages and ben-
efits paid to illegals?

Mr. FLAKE. I want to be sensitive to any unfunded mandates
that we are passing on to people at the local level or businesses
that may not have the tools to do it. But to the extent—I mean,
our legislation, what we are trying to do in this is to make sure
that we have interagency cooperation, that we can—obviously,
these databases that we are going to be using, when you have a
biometric, can be used by law enforcement agencies and everything
else. So that is really the ultimate goal of where we are going.

At the present time, I just don’t know what kind of mandates or
costs would be borne by the local entities, so I am not sure.

Mr. KiNG. Thank you, Mr. Flake.

Ma’am, I yield back.

Ms. LOFGREN. Thank you, Mr. King.

I would now recognize our Chairman, Mr. Conyers for his 5 min-
utes of questions.

Mr. CoONYERS. Jeff Flake, I commend you and Luis for the anti-
discrimination provision that is in your electronic employer
verification system. I think it is very important.

But why was Javier Rodriguez, on Amy Goodman’s program, so
critical of this bill that you two are proposing when—and he sug-
gested it is corporate sponsored or corporate favored. Is President
Bush with us? Or to what extent—I know we talked about him
being there, but I need to know what that really means.
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And my dear former Chairman, you know, calling a national
ID—it is not a national ID card. It is not a national ID card. But
you know the problem you are going to have, they are going to say
it is an ID card.

Mr. DREIER. No. They have been.

Mr. CoNYERS. They may have already started. I really don’t
know.

And, finally, back to Jeff Flake, how do we get to balanced en-
forcement for treatment of employer? Safe harbor may be a nice
way, a cozy way, of helping them out, but then we don’t want to
hang them out like Swift was hung out to dry for cooperating.

So I leave this for all of you to help me unravel. And I know we
are going to be seeing each other, so the world doesn’t end when
my 5 minutes ends. We are going to be talking a lot about this.

Mr. FLAKE. Let me just say, to answer the first, I can’t speak for
the President on this. I know the President has been supportive
consistently of comprehensive reform. As far as the details of our
legislation, our legislation as a whole, he has not come out and
taken a position on it. But I know and appreciate that he has been
consistently in favor of comprehensive reform, including employer
verification.

With regard to the second point, as far as equal enforcement, I
have always felt that we need better enforcement, more severe en-
forcement, and that is why our legislation increases the penalties
on employers if they knowingly violate immigration law. But they
have got to have the tools. And that is the balance that I think that
you are referring to.

Heretofore, employers haven’t had all the tools even though there
have been some tools out there. They still—they are imperfect or
incomplete tools right now.

Mr. CALVERT. Mr. Chairman, I might point out, bringing it to
Swift, that was an extremely unfortunately situation. But I would
point out that this program is not perfect, but I would challenge
anyone here to find a Government program that is perfect. But it
is the only system out there today. And for the whole, the great
majority, well over 90 percent, it is working to verify documents
that are used for employment.

As far as the issue of discrimination, this program, the Basic
Pilot program, was never intended to be a prescreening program to
discriminate against potential employees, and the current program
is developing and monitoring a compliance office to detect and fol-
low-up on these fraudulent and other misuse of the systems and
with instances of employers not following program procedures.

I want to point out that under the 1986 Simpson-Mazzoli Bill,
there were significant fines in the bill that could be imposed by the
immigration folks if in fact an employer knowingly hired somebody
illegally. However, there was no system until the Basic Pilot pro-
gram came on, for the employer to verify whether or not the docu-
ments that were being used were legitimate. So today it is the only
system that is available.

Mr. CONYERS. But what about the small business people in your
Basic Pilot program? There has got to be some financial incentives.
The moms and pops aren’t going to be able to afford your plan.
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Mr. CALVERT. Well, I would—I was a small businessman, rel-
atively a small businessman. And I wanted to do the right thing.
Most small businesspeople I know across America, when I go back
home, are absolutely in favor of the Basic Pilot program, and it is
proven by the fact that the program is literally doubling every
year.

Thousands and thousands of small employers are signing up to
get on the Basic Pilot program. Small restaurateurs, small dry-
cleaners, businesses all across America.

Mr. DREIER. Let me just say that our 5 minutes has ended, but
I am glad that the Chairman has indicated that life will go on be-
yond the 5 minutes, and I will just say very quickly that I think
that on this notion of a national ID card, my idea is that the Social
Security card is thrown into your desk drawer. You only use it
when you are applying for a new job, and that is the only use that
is going to be out there for it.

Mr. CoNYERS. Thank you, all.

Ms. LOFGREN. Thank you.

And as noted, the Chairman of the full Committee has been very
engaged in this process, which is a wonderful phenomena.

Before recognizing the gentlelady Ms. Jackson Lee, I would like
to note that the former Chairman of the Immigration Sub-
committee, former Congressman Bruce Morrison, is here, and he is
associated with the Society for Human Resource Management, who
has a statement that, by unanimous consent, will be made a part
of our record.

I would now recognize the gentlelady from Texas, Ms. Jackson
Lee, for 5 minutes.

Ms. JACKSON LEE. Thank you very much.

I do appreciate the series of hearings that we are having and
look forward to being able to discuss a multitude of legislative ini-
tiatives, which could include the Save America Comprehensive Im-
migration Reform Bill that I have authored for a number of years,
and I believe that combined with trying to fix some of the missteps
of 1986 and 1996, I think amongst the witnesses today we have a
broad range of options and opportunities to take this issue very se-
riously.

Let me just acknowledge that I have young Claudia Ocampo with
me today from Arlington, Texas, and she is with Girls, Inc. We are
very proud of her. And I will just simply say that she has an immi-
grant background, but her family are contributing, and we are ex-
cited that she is here with us today.

I think that is the tone in which I want to utilize my time; as
a backdrop of how we fix the immigration system. I think we need
to start from the premise that we have individuals who want to
contribute to society. We have individuals who are contributing to
society. And we have got to find a way that balances privacy, due
process—those are some issues that I am very concerned about, the
nondiscriminatory practices against employees and enforcement.

Yesterday, I think, and I don’t know, Madam Chairwoman, the
days are running together. I think we were in a hearing either yes-
terday or the day before, and I asked the representative from Swift,
“Did you come to this hearing to complain about your treatment?”
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And he was forthright. “Absolutely not. But can you tell us what
the law is, because we would like to comply with the law.”

My Texas contractors who are looking for roofers and electricians
and, of course, all of us say find Americans, and that is what I say
to them, but they are looking for all of these skills and they say
simply tell us the law.

Mr. Dreier, you are talking about a card which I would just jump
ahead and say, you know, on many occasions on the floor we have
indicated that it is a national ID card. But if we are going to start
afresh, let’s try to find out what it is.

And my concerns would be, you can help me understand the safe-
guard provisions that would protect the privacy of the information
that would be on the card. I have heard you previously say put it
in the drawer, it is only supposed to be used for employment pur-
poses. You know about theft. You know that people keep cards in
their wallet more than they probably need to.

And so what would be your take on how we would ensure the
privacy and what non-immigration information do you think would
be recorded on the card?

And before you answer, let me just pose to Mr. Flake so he can
be thinking about it, let’s get it right. And, frankly, I want to make
it clear that I am not faulting ICE. They are doing their job. They
need to have rules and regulations. But the raids that are going
on create a massiveness of intimidation. I don’t know if they have
been occuring in your district. You might want to comment on that.
But I think I would like to hear from you as to what a constructive
enforcement system would do to utilize ICE resources where they
should be, where people are flagrantly, outwardly saying, “I am not
even going to worry about the system.” You can think about that.

Mr. Dreier?

Mr. DREIER. Thank you very much, Ms. Jackson Lee.

Before you came into the room, I actually had an exchange on
this issue with Mr. King and with the distinguished Chair of the
Subcommittee in which we were talking about the fact that there
is understandable concern over the notion of any of this informa-
tion being shared. That is one of the reasons that when the em-
ployer gets the information back, they don’t get the exact status of
a person, whether or not they are a citizen or they are here on
some kind of visa. They just get yes or no, in fact is this a qualified
worker.

And we do have very harsh penalties that we include in the leg-
islation for anyone who is utilizing this information incorrectly

As I said, I would be very troubled at the notion of the Internal
Revenue Service gaining access to this kind of information that
may be coming in. And so that is why we have been careful to
make it clear that the Government is not going to be able to gain
any new information.

Now, I would also argue that if look at the fact that the flimsy
little piece of paper that has been the Social Security card, Ms.
Jackson Lee, since 1935, and no attempt whatsoever to update
that, that having a smart, counterfeit-proof card would in fact play
a role in diminishing the threat for duplication and fraudulent use
of that card. So that is why I believe that this is indicated.
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And, again, to Mr. Conyers’ very appropriate point on the issue
of discrimination, this card prevents some other card being utilized
and asking someone whether or not, you know, you have your
guest worker card, and looking at someone and saying, well, that
must be a guest worker. And that is why the Social Security card
is an——

Ms. JACKSON LEE. But it wouldn’t have any extraneous informa-
tion—extra information that would not be necessary.
Mr. DREIER. Absolutely. You are absolutely right.

Madam Chair—thank you, Mr. Dreier.

May I let Mr. Flake answer on getting a system in

Ms. LOFGREN. Certainly.

Ms. JACKSON LEE [continuing]. So we can balance this raiding
that is going on.

Mr. FLAKE. I wish I had a good answer as to how these raids can
be nondiscriminatory and effective and not catching other people in
the net that shouldn’t be in the net. ICE struggles with that. So
do local governments.

In my district, the city of Chandler years ago had a type of
roundup where they thought that they could check documents. In
the end, they included in the net a lot of people that shouldn’t have
been in the net.

But I can’t see how ICE can simply not try to enforce current
law. So we are in a horrible period right now, until we get the kind
of identification that we are talking about. That is why it is so im-
portant that we move through and get comprehensive reform. It is
a very good question.

Ms. JACKSON LEE. We need to fix the system.

Mr. FLAKE. Yes.

Ms. JACKSON LEE. Thank you.

Ms. LOFGREN. Thank you.

The gentlelady from California, Ms. Sanchez, is recognized for 5
minutes.

Ms. SANCHEZ. Thank you, Madam Chair.

I would just like the folks on our first panel to know that we ap-
preciate the thoughtfulness with which you have tried to tackle
this problem.

Earlier in the week, we had another hearing in this Sub-
committee dealing with the same issue. And Jonathan Scharfen,
the deputy director of USCIS, was here to answer questions, and
I asked him the same question that I am going to ask all of you,
which is: my concern with the Basic Pilot program and extending
this to all employers is what happens when employers misuse the
system? And I am going to give you a few examples.

Employers who may not enter somebody into the verification sys-
tem until—and still hire them, still hire workers—and then later
enter them into the system when, say, a labor complaint has been
filed against the company. Or unauthorized employees having ac-
cess to the employment verification system, not something that I
would want to happen with my information.

So I asked him, what kind of penalties exist for employers who
misuse the system and how often does that happen and there
weren’t any clear statistics and they really didn’t have an answer
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{)or what are the penalties for an employer who misuses the data-
ase.

So I am going to ask each of you, how would you address that
problem, of employers misusing the electronic employment
verification system?

Mr. DREIER. Let me just say that I am not here, Ms. Sanchez,
as an expert on the employer verification system. I am here argu-
ing that the answer is for us to have a smart, counterfeit-proof So-
cial Security card and the employer would get no information what-
soever other than is this person in fact a qualified worker. Meaning
are they in this country legally. And that is the only thing that em-
ployers would have as information by utilizing the smart, counter-
feit-proof Social Security card.

Ms. SANCHEZ. Mr. Flake, what is your response?

Mr. FLAKE. That is a very good question and that has been a con-
cern whenever we are dealing with this, as we talked about before,
identification that people will construe as a national ID, we want
to make sure that it is secure. And so we have specific mandates
in terms of who can utilize that information within the company
and then specific penalties if it is misused by others. So if you look
in our legislation, there are safeguards there. It is an important
point and one that we took seriously.

Ms. SANCHEZ. Okay. Just out of curiosity, what types of penalties
do you envision?

Mr. FLAKE. In terms of—I think they are roughly equivalent with
the penalties that we have for basically hiring those who are illegal
once you knowingly do it, which I think are %20,000 on the second
occurrence, between $4,000 and $10,000 on the first.

Ms. SANCHEZ. Okay. I thank you.

Mr. DREIER. Let me just say that on H.R. 98, we have a 400 per-
cent increase in the penalty from $10,000 to $50,000 and a manda-
tory 5 years in prison for employers who are out there and who are
knowingly hiring, and that is how we focus on the whole notion of
enforcement so that we don’t see businesses out there abusing this.

Ms. SANCHEZ. Okay. But we are talking about——

Mr. DREIER [continuing]. Right, I know.

Ms. SANCHEZ. Because you are talking hiring. I am talking about
misusing of the

Mr. DREIER. Right. Right. I am talking about the hiring.

Ms. SANCHEZ. I understand. Thank you very much, Mr. Dreier.

I yield back.

Ms. LOorGREN. Well, thank you very much.

And thanks to the Members who have so generously given of
their time. We know how busy you are. And your commitment of
time shows us how committed you are to this issue and we appre-
ciate it a great deal.

I am going to ask that our second panel of distinguished wit-
nesses come forward at this time.

First, I am pleased to introduce Randel Johnson, who is Vice
President of the Labor, Immigration and Employee Benefits at the
United States Chamber of Commerce. Prior to joining the U.S.
Chamber, Mr. Johnson worked as the labor counsel and coordinator
for the Republican staff of the House Committee on Education and
the Workforce and spent 6 years as an attorney with the U.S. De-
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partment of Labor. He served as a member of several commissions
concerning immigration, including the Department of Homeland
Security Data Management Improvement Task Force, the 21st
Century Workforce Commission, and the Carnegie U.S. Mexican
Migration Study Group. Mr. Johnson holds degrees from Dennison
University, the University of Maryland School of Law, and the
Georgetown University Law Center.

We are also pleased to have Robert Gibbs with us, a founding
partner with the Seattle law firm of Gibbs Houston Pauw. Mr.
Gibbs has specialized in immigration and employment law for over
20 years, advising organizations spanning a host of different indus-
tries, from agriculture to construction to food processing. He ad-
dresses us today on behalf of the Service Employees International
Union. Mr. Gibbs holds his law degree from the University of
Washington Law School.

We are also pleased to have Jim Harper with us, the Director of
Information Policy Studies at the Cato Institute here in Wash-
ington. Mr. Harper has written extensively on the intersections be-
tween privacy concerns and modern data technology systems, and
he serves as a member of the Department of Homeland Security’s
data privacy and integrity advisory committee. Mr. Harper holds
his JD from Hastings College of Law.

Finally, I would like to welcome Jessica Vaughan, the senior pol-
icy analyst for the Center of Immigration Studies. Ms. Vaughan
has worked for the Center since 1992, having developed her exper-
tise in the Executive Branch’s implementation of immigration pol-
icy. Before joining the center, Ms. Vaughan worked as a Foreign
Service Officer with the State Department. She earned her bach-
elor’s degree at Washington College in Maryland and master’s de-
gree from Georgetown University.

As you have heard, each of your written statements, which I
have read and appreciate a great deal, will be made a part of the
official record. We ask that you summarize your testimony in 5
minutes. When the yellow light goes on there, that means you have
a minute to go. And when the red light goes on, it means your time
is up and we would ask that you summarize.

So, if we could, we will begin with Mr. Johnson.

TESTIMONY OF RANDEL JOHNSON, VICE PRESIDENT, LABOR,
IMMIGRATION & EMPLOYEE BENEFITS, U.S. CHAMBER OF
COMMERCE

Mr. JOHNSON. Thank you, Chairwoman Lofgren and Ranking
Member King.

I think it was sort of gratifying to see the apparent consensus of
the last panel in terms of what I think was comprehensive immi-
gration reform, if I was hearing the Members correctly, and it cer-
tainly marks a change in the debate, I think, and is a hopeful indi-
cation of what we can get done in the House in the next several
months.

I am Randy Johnson, Vice President of Labor, Immigration and
Employee Benefits at the U.S. Chamber. I do want to note that the
Chamber also co-chairs the Essential Worker Immigration Coali-
tion and separately the Employment Eligibility Verification Work-
ing Group. Both of these groups are very broadly based across in-
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dustry sectors. They will be submitting separate statements, and I
think much of what I will say today will be reflected in their state-
ments, indicating that there is a general concern in many of the
areas I will talk about today across industry.

I do confess that when I went down to the Chamber as Vice
President, I didn’t think I would be testifying in front of a panel
here in the House in favor of a broad, sweeping mandate on em-
ployers. But here I am, and hopefully I will still have my job when
I get back to the office.

But I think the fact that the Chamber and other business groups
are willing to step into a broadening mandate indicates how impor-
tant we think it is to achieve comprehensive immigration reform.
With that being said, while a lot of the press has been focused on
temporary worker programs and the undocumented, I think there
has been a lack of attention to title 3 and the employer verification
system, which is why I think we so much appreciate the fact the
Committee is holding this hearing today specifically on this issue.

There has been a lot of discussion in prior hearings with regard
to the degree of accuracy of the pilot program. We can debate that
back and forth. I am not sure if it is 20 percent or 1 percent, frank-
ly, and DHS won’t tell us. Hopefully they will tell us in the future
and, more importantly, they will tell you.

However, it is important to note that even with a 1 percent error
rate, you are talking about disqualifying perhaps over 1 million
Americans from their livelihood. Not a credit card transaction. We
are talking about people losing their jobs, U.S. citizens and not just
immigrants. So the stakes, I think, could not be higher, not just for
the employer community but also for employees. And certainly
none of us want to see a system rolled out that disqualifies U.S.
citizens from jobs that they are properly authorized to work.

And now, as I said, it is important from a business community
standpoint that any rollout of a system is part of comprehensive
immigration reform, and I know that has been noted by many oth-
ers, so I won’t belabor it. But it is important that it is seen as part
of a package.

With regard to key elements, phase-ins, if those—and Congress-
man Calvert made a compelling case with regard to the pilot pro-
gram today, with regard to its accuracy and its workability, and
that is fine and that is great. Even he proposed a phase-in of 7
years. But if the Department of Homeland Security and others
have such a strong belief that this will work, surely they will not
oppose a benchmark that tests the accuracy of the system as it
rolls out.

The business community has a jaundiced view of the ability of
the Government to roll such a massive program out in the way it
has been promised, but if it can be done, then surely those pro-
ponents won’t be afraid of solid benchmarks and so the program
will be tested before it is rolled out to the next part.

Secondly, we think it should be limited to new hires. We know
that is controversial, but there are 140 million employees in the
workforce today. Think of the burden on employers to reverify all
of those employees. And given that there are 50 million to 60 mil-
lion new hires every year just in a general turnover in the work-
force, over time people will be reverified anyway. So we think no
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reverification of the existing workforce but certainly, obviously,
new hires.

Third, we think that the existing law with regard to the subcon-
tractor-contractor relationship should be retained. That is a con-
tractor should not be liable for the violation of a subcontractor ab-
sent, of course, knowing that the subcontractor is in fact violating
the law. That is indefensible and it should remain so, but imputed
knowledge of some sort, we think, is not a proper level of fault or
liability.

Obviously, we think—and this is where there is a contrast be-
tween realtime verification and testing, whether or not what the
Government gives you is true, but employers do need a quick re-
sponse and an accurate response when they put an employee’s
name in there, and they need a final decision by the Government
fairly quickly with regard to whether or not that person can be
hired. We think 30 days is about right. Others think perhaps a
longer time.

Lastly, with regard to—two more things. With regard to fees, not
surprisingly we don’t think the business community ought to have
to support this system or pay for it. It is of general importance to
this country and we think it should be funded generally by tax-
payers and through the Government, normal appropriations, and
not through fees imposed on the private sector.

With regard to enforcement, we don’t think the debarment proc-
ess has a role here. The debarment process is a separate issue with
regard to enforcement of labor laws. Labor laws and immigration
laws ought to be left to those in law enforcement and the debar-
ment process should not be part of that.

Preemption, we think we need sound preemption across the
board of State laws in this area. And, lastly, we are concerned
about parts of certain bills we see which appear to be sort of quiet
ways to expand labor laws and push a labor agenda beyond immi-
gration and for separate reasons we would oppose that, and we
would hope this issue is limited to immigration issues and not a
quiet way of pushing a labor agenda that has nothing to do with
immigration.

Thank you.

[The prepared statement of Mr. Johnson follows:]
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Good Morning Chairman Lofgren, Ranking Member King, and distinguished members of the
Subcommittee. Thank you for inviting me to testify on a new employment eligibility verification
system. My name is Randy Johnson, and | am vice president of labor, immigration and
employee benefits, and today | am testifying on behalf of the U.S. Chamber of Commerce. [am
encouraged that the Subcommittee is examining this critical issue of how our workforce could be
better verified, because a new system will have an impact on every single employer and
employee.

The Chamber 1s the world’s largest business federation, representing more than three million
businesses and organizations of every size, sector, and region. 1also serve as a co-chair of the
Essential Worker Immigration Coalition (EWIC), a coalition of businesses, trade associations,
and other organizations from across the industry spectrum that support reform of U.S.
immigration policy to facilitate a sustainable workforce for the American economy while
ensuring our national security and prosperity.

The Chamber is also co-chair of the Employment Eligibility Verification System Working
Group, or EEVS Working Group. This group was formed to serve as the voice of business
exclusively on the issue of a new employment verification system and it is now made up of
companics and trade associations from across the industry spectrum. The reason is simple: there
arc over seven million employers and this will affect all of them, whether or not they hire
immigrants.' The stakes are extremely high, and the concerns of the business community of how
this new system will be constructed can not be overstated. While much of the press has been
focused on the issues of the undocumented and new worker programs, we certainly view the
employer verification system provisions as equally important.

1U.S. Census Burean “Number of Firms, Number of Establishments, Employment, and Annual Payroil”
ity www census. sov/esd/susb/uss




47

1. Overview

The Chamber supports a new cmployment chigibility verification system within the context of
comprehensive immigration reform because employers want the tools to ensure that their
workforce is in fact authorized to work. The labor force in the United States is 146.3 million
strong.” Furthermore, due to turnover, demographics of the workforce, and the growth of our
vibrant and changing economy, every year employers hire about 50 to 60 million people in the
United States.” Each new employee must be verified as eligible to work under the current paper-
based 1-9 system and we expect that new employees would have to be verified under any future
electronic employment verification system.

There are common concerns across the business, labor, and ethnic groups’ advocates because of
the broad reach of any new program, as it will affect every employer and employec. We are
willing to be part of the solution, but a verification system needs to be fast, accurate, and reliable.
Any new system canmnot be too costly or burdensome for either employees or employers. It
should also not open the door to a barrage of new causes of action unrelated to the hiring or
firing of employees based on their work authorization status. Also, as [ will explain in detail,
this issue should not be combined with the enforcement of labor laws. Before concentrating on
the specifics of a future system, I will briefly address why this issue should be dealt with only
within the context of comprehensive immigration reform.

II. New Electronic Employment Verification System Within the Context of Comprehensive
Immigration Reform

Current immigration laws, including the worksite enforcement provisions, are severely flawed
and have failed to curb the flow of undocumented workers into the U.S. It has been more more
than 20 years since the passage of the Immigration Reform and Control Act of 1986 (IRCA), and
we are still experiencing the entry of undocumented workers into the U.S. at a rate of about
500,000 per year.* IRCA’s goal was to address the undocumented in the country and create a
worksite enforcement regime that deterred the employment of the undocumented. This clearly
has not happened.

IRCA did not address the future need for workers in the U.S. economy, which has contributed in
part to our current dysfunctional system. There was no provision for the flow of lesser skilled or
semi-skilled (“essential”} workers when there was a shortage of U.S. workers. Additionally,
IRCA provided for a paper-based employment eligibility verification system that has failed to
deter undocumented workers from entering the U.S. workforce. This combination of flawed
policies has resulted in a significant portion of the U.S. workforce, approximately five percent,
working in our businesses in an undocumented status.

% Bureau of Labor Statistics, “Employment Situation Summary March 2007 April 8, 2007.
bt/ www bls. gov/news ase/empsitord.him.

? Bureau of Labor Statistics “Job Openings and Labor Turnover February 2007

iy iwww bls.goy/news.eleasepdiiolts.pdl
“ Passel, Jeflrey, “The Size and Characteristics of the Unauthorized Migrant Population in the U.S.” Pew Hispanic
Center Report, March 2006. hilp://pewhispanic.ory/files/repons/6 L pdf
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Studies have shown that the principal cause in the reduction of undocumented inumigrants in the
last decade is due to a decrease in demand for unauthorized workers because of recessions and
other cconomic indicators, while increased enforcement has had only a “small” effect.” “The
single macroeconomic/demographic variable most highly correlated with the annual flows is the
U.S. unemployment rate.”® Therefore, any new worksite enforcement regime must be
promulgated with a new worker program, and a program to address and correct the
undocumented status of workers already emiployed in the U.S. It must also be created in
coordination with a new worker program that responds with flexibility to the needs of our vibrant
and diverse economy.

There have been attempts to revamp the worksite enforcement regimen at the federal legislative
level and through the admnistrative process. Although the goal of fixing the worksite
enforcement program is admirable, such attempts, outside comprehensive reform, could be
severely detrimental to the econommc security of the country. Noted national security experts
have also reinforced that enforcement alone at any level is not the solution.”

II1I. The Current Employment Verification System

IRCA created the current paper-based employment verification system in the United States. An
employer must wait for a newly hired employee to start work before attempting to verify work
eligibility in the United States. Within the first three days, the employee shows the employer a
document or combination of documents to prove identity and eligibility to work from a list of 27
possible options. The employer must fill out the Form 1-9 and retain it. The process is
susceptible to fraudulent documents, as well as identity fraud. Employers are not document
experts. If a document looks valid on its face, an employer may not legally ask questions
without the risk of violating anti-discrimination laws.

The current system has made it impossible for employers to really know who is actually
authorized to work and who is not. It is important to note that often, when the Department of
Homeland Security (DHS) conducts an audit or raid of an employ