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ESTABLISHING CONSISTENT ENFORCEMENT
POLICIES IN THE CONTEXT OF ONLINE WA-
GERS

WEDNESDAY, NOVEMBER 14, 2007

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:09 a.m., in Room
2141, Rayburn House Office Building, the Honorable John Conyers,
Jr. (Chairman of the Committee) presiding.

Present: Representatives Conyers, Berman, Scott, Jackson Lee,
Wexler, Cohen, Sherman, Baldwin, Ellison, Smith, Coble, Good-
latte, Chabot, Issa, Feeney, Franks, and Gohmert.

Staff present: Gregory Barnes, Majority Counsel; Michael Volkov,
Minority Counsel; and Teresa Vest, Chief Clerk.

Mr. CONYERS. Good morning, all. Let us begin the hearing. We
have the dazzling diva of Las Vegas as a congressional witness,
and then our ordinary Member from Virginia, Bob Goodlatte,
former chairman of Agriculture and long-time serving Member of
Judiciary.

We welcome you both here, and we want to have you set the tone
for us. The only thing I want to say before yielding to Mr. Smith
is that we have a dilemma here. Gambling is a social evil, but the
enforcement of it is sort of selectively picked and chosen. We have
loopholes in the current system. There are people now beginning to
talk about regulating, rather than banning. We have concerns
about the rights of States over the Federal system, which we will
hear about.

They are telling us that some games are so much skill and so lit-
tle chance that they shouldn’t even be called gambling, per se. The
only people not organized to my knowledge, Ranking Member
Smith, are the crap-shooters, the guys that roll the dice. They don’t
have an association. They don’t have anybody speaking up for
them. They don’t have lobbyists. So maybe, I hope I am not encour-
aging them to do something about it.

But it is a pleasure to have our colleagues here. I am going to
put my written statement in the record and yield to Lamar Smith.

[The prepared statement of Chairman Conyers follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, AND CHAIRMAN, COMMITTEE ON THE
JUDICIARY

Today’s hearing is on the Internet and the need to establish consistent enforce-
ment policies in the context of online wagers.

o))
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At last count, federal prosecutors had at least six major federal laws at their dis-
posal to go after and prosecute unlawful gaming activities. These laws include: the
Wire Act, the Travel Act, RICO, the general prohibition against money laundering,
the ban on illicit gambling operations, and the recently enacted “Unlawful Internet
Gambling Enforcement Act of 2006.” Yet, despite such far reaching tools, questions
still persist in the area of online gambling.

Namely, we find ourselves questioning the selective nature of the federal govern-
ment’s enforcement efforts, to date. Indeed, for several years now, members of this
Committee have heard repeated claims that the Wire Act prohibits several forms
of online gambling, but we fail to see it enforced in the context of interstate bets
connected to horseracing.

Second, questions continue to persist as to whether the current approach estab-
lishes a workable framework, in terms of preventing unlawful gambling from occur-
ring. Just last year, as previously mentioned, Congress passed the Unlawful Inter-
net Gambling Enforcement Act of 2006. And, at the time of the bill’s passage, pro-
ponents of the measure claimed that the legislation was absolutely necessary to
“bring an end to unlawful online gaming once and for all.”

A few days ago, however, we got a chance to review the Treasury Department’s
proposed implementing regulations. And, the proposed regulations make clear that
many forms of online gambling will continue to proceed unfettered, despite the new
set of regulations. To make matters worse, there’s strong evidence that the new reg-
ulations will prohibit certain activities that are perfectly legal.

The final question confronting us today relates to the viability of any ban given
the nature of the internet and the infrastructure it uses. Admittedly, our track
record thus far on this topic hasn’t been too successful. In fact, our latest approach
not only threatens legitimate businesses; it also poses substantial problems for the
intellectual property community, as witnessed by the latest proceedings taking place
before the World Trade Organization. Not to mention the fact that the current ap-
proach does very little to prevent underage gambling or thwart possible acts of
money laundering.

Continuing with the same old failed policies for the sake of feel good politics
doesn’t make sense. We can do better. We must do better.

Mr. SmiTH. Thank you, Mr. Chairman.

I do want to thank you for holding today’s hearing because I
think Internet gambling is a very important subject. And also at
the outset, I want to commend my colleague, Congressman Bob
Goodlatte, who is with us today, for his commitment to this issue.
He has worked for years on the problem of Internet gambling.

The dangers of Internet gambling are well known. According to
law enforcement officials, Internet gambling sites are often fronts
for money laundering, drug trafficking, and criminal organizations.
Furthermore, these sites evade gambling regulations that restrict
gambling by minors, protect chronic gamblers, and ensure the in-
tegrity of the games. Young people and compulsive gamblers are
particularly vulnerable.

The characteristics of Internet gambling are unique. Online play-
ers can gamble 24 hours a day from home. Children may play with-
out age verification, and betting with a credit card can lead to ad-
diction, bankruptcy, and crime. Just over a year ago, Congress en-
acted the Unlawful Internet Gambling Enforcement Act. The act
prohibits the acceptance of financial payments for unlawful Inter-
net gambling. The law has, in fact, had its intended effect. It has
reduced the availability of Internet gambling.

Many of the major players in the industry, such as publicly trad-
ed companies in the United Kingdom, have stopped their U.S. oper-
ations. For example, the Financial Times reported that
PartyGaming quit the United States market entirely. The act has
reduced gambling by young people. A recent study conducted by
the National Annenberg Survey Center found that weekly use of
the Internet for gambling among college-age youth declined from
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5.8 percent in 2006 to 1.5 percent in 2007. For college-age males,
monthly Internet gambling dropped from 8.9 percent to only 2.9
percent.

Even with these obvious benefits, media reports show that major
Internet gambling companies are seeking to undo the prohibition
against Internet gambling. Legislation has been introduced to le-
galize, tax, and regulate Internet gambling. Turning back the clock
to permit Internet gambling will only encourage the problems we
hope to avoid.

At today’s hearing, I am especially interested in learning more
about the Treasury and Justice Departments’ current enforcement
efforts and their need for additional authorities or resources to
tackle the problem of Internet gambling.

Mr. Chairman, I yield back the balance of my time. Also, I cer-
tainly agree with you. I think we can eliminate going after the
dice-throwers. [Laughter.]

Mr. CoNYERS. Thank you very much, Mr. Smith.

Bob Wexler is dying to make a statement, but I am not going to
let him do it. I will recognize him first, though, when we begin our
witnesses, or begin our Members’ asking questions. Chairman Scott
has graciously agreed to let you go first.

We turn now to Shelley Berkley herself—fifth term, Ways and
Means, Veterans Affairs. If anyone has been in or out of the state
of Nevada and not seen Shelley Berkley, then something was
wrong with their schedule. We are happy to have her begin this
discussion. As Lamar Smith said, there are at least five laws on
the books federally—RICO, Wire, money laundering. There is an-
other one coming down the pike. So let us find out what the state
of play is and we are welcome to have Ms. Berkley with us this
morning.

TESTIMONY OF THE HONORABLE SHELLEY BERKLEY, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEVADA

Ms. BERKLEY. Thank you very much, Mr. Chairman. I appreciate
the opportunity to testify before the Committee today on the issue
of Internet gaming. As you can certainly attest, Mr. Chairman, I
have been requesting a hearing on this topic for some time. As Las
Vegas’ representative in Congress, and as the only Member of this
body that has worked in the gaming industry, I feel I can offer the
Committee an important perspective on this ongoing debate.

I think the use of the word “consistent” in the title of today’s
hearing helps highlight the absurdity of the current situation with
respect to Internet gaming. A combination of outdated laws, selec-
tive enforcement by the Justice Department, and an intentional
lack of clarity by Congress resulted in a confusing environment for
those law-abiding Americans who want to wager online, and that
was before enactment of last year’s Unlawful Internet Gambling
Enforcement Act.

The law actually made things worse by targeting the financial
sector and creating a hypocritical carve-out for horseracing. Now,
I don’t know how those who say they are protecting the morals of
their fellow Americans by prohibiting legal online betting can rec-
oncile that with their equal enthusiasm to protect online horserace
betting.
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After the vote last year, in which the ban on Internet gaming
was sneaked into the Port Security bill, which was a must-pass
bill, the horserace industry reps declared that this ban on online
gaming was the biggest boon to their industry ever. If the Com-
mittee would like me to submit the direct quotes, I would be glad
to do so.

Although some Internet gaming executives have been arrested
and reputable operators have stopped doing business in the United
States, an estimated 10 million Americans are still wagering online
on poker alone, and Mr. Smith, if you think for a minute that the
kids on the college campuses and the dormitories aren’t betting on-
line, you need to go visit some of them. They all are.

Americans are still wagering online even with this ban, and they
are doing so without the benefit of protections afforded by Federal
regulatory oversight.

Mr. SMITH. Since you mentioned my name, let me respond. Yes,
I know they are, but my point was, and the figures that I cited,
f)hl(l)ws how dramatically they have dropped as a result of last year’s

ill.

Ms. BERKLEY. I would challenge that assertion.

In this era of global economy, this situation has only caused con-
sternation among our closest trading partners. The WTO has ruled
that our laws banning Internet gaming unfairly discriminate, and
nlow the U.S. is on the hook for what could be a substantial pen-
alty.

The Bush administration responded to this embarrassing defeat
in the WTO by seeking to withdraw any gambling-related service
from our WTO commitments, opening us up to further liability in
the form of compensation to the EU, Australia, Japan, and other
allies. This is the trade equivalent of taking our ball and going
home, and sets a dangerous precedent for other nations. You can
be sure that if China one day decides that it shouldn’t have to com-
ply with its WTO obligations, we will be the first to object.

So where do we go from here? I applaud this Committee for at-
tempting to lay the groundwork for a legislative solution that ideal-
ly would legalize online gaming, subject it to some sort of regula-
tion, and protect underage and problem gamblers. There are sev-
eral pieces of legislation pending—Mr. Wexler’s poker carve-out,
Mr. Frank’s financial instruments bill.

I have also introduced legislation calling for a 1-year study by
the National Research Council on this issue, something that should
have been done before we went forward with last year’s ban. I can’t
imagine why anybody would be opposed to actually having a con-
gressionally authorized full-fledged study to determine whether or
not the assertions that are made by the anti-Internet gaming peo-
ple are true, or if they are not.

I encourage the Committee to consider my bill so that we can
have the unbiased information we need to make informed decisions
on what is a very complicated topic.

Now, may I say I grew up in Las Vegas. If you go to the grocery
store for a container of milk, there are slot machines. If you want
to take your kids to a movie, you go into a casino. That is where
our movies are located. If you want to go bowling, if you belong to
a bowling league, all the bowling alleys are in the casinos.
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If you want to go take your family for Sunday brunch after
church, you go into a casino and you have brunch in the casino. I
have been exposed to casinos and gambling my entire life. I have
neither an interest in gambling nor do I have an addiction.

For those that claim that they are worried about problems gam-
bling and underage gaming, there is technology available to iden-
tify these people and prevent them from betting online. There are
28 million self-identified poker players who want to play and bet
online. They are adults who as American citizens have a right to
play poker, a game of skill, in the privacy of their own homes on
their own computers.

There is a limit to how much government can interfere with our
fellow citizens’ rights to participate in a recreational activity of
their choice. As far as addiction is concerned, there are far more
people addicted to shopping online than gambling online. Unless
Congress is going to ban Internet shopping, we better think long
and hard about prohibiting people from Internet gaming because
that is an area that government has no business intruding into.

I urge this Committee to move forward with my study bill. Let
us get the facts. Mr. Chairman, you mentioned that gambling in
your opening remarks is a social evil. I respectfully would disagree
with you. I grew up in Las Vegas. My father was a waiter when
I was growing up. On a waiter’s salary in Las Vegas, he put a roof
over our head, food on the table, clothes on our backs, and two
daughters through college and law school. Not so bad on a waiter’s
salary. The reason that was possible was because we have a strong
economy fueled by the gaming industry. I don’t see a social evil
there.

With that, I yield back the balance of my time.

[The prepared statement of Ms. Berkley follows:]

PREPARED STATEMENT OF THE HONORABLE SHELLEY BERKLEY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEVADA

Thank you Mr. Chairman. I appreciate the opportunity to testify before the com-
mittee today on the issue of Internet gaming. As you can attest, Mr. Chairman, I
have been agitating for a hearing on this topic for some time. As Las Vegas’ rep-
resentative in Congress, and as the only member of this body with actual gaming
gxgerience, I feel I can offer the committee an important perspective on this ongoing

ebate.

I think the use of the word “consistent” in the title of today’s hearing helps high-
light the absurdity of the current situation with respect to Internet gaming. A com-
bination of outdated laws, selective enforcement by the Justice Department, and an
intentional lack of clarity by Congress resulted in a confusing environment for those
law-abiding Americans who want to wager online, and that was before enactment
of last year’s so-called Unlawful Internet Gambling Enforcement Act. The UIGEA
actually made things even more confusing by targeting the financial sector rather
than gamblers, and further memorializing the carve-out for horseracing. Although
some Internet gaming executives have been arrested and some of the more rep-
utable operators have stopped doing business in the U.S., an estimated 10 million
Americans are still wagering online on poker alone, and they are doing so without
the benefit of the protections afforded by effective regulatory oversight.

In this era of the global economy, this situation has also caused consternation
among our closest trading partners who have been shut out of a potentially lucrative
market. The WTO has ruled that our laws unfairly discriminate against Antigua,
and now we're on the hook for what could be a substantial penalty. The Bush ad-
ministration responded to this embarrassing defeat by seeking to withdraw any
gambling-related service from our WTO commitments, opening us up to further Ii-
ability in the form of compensation to the EU, Australia, Japan, and other allies.
This 1s the trade equivalent of taking our ball and going home, and sets a dangerous
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precedent for other nations. You can be sure that if China one day decides that it
shouldn’t have to comply with its WTO obligations, we will be the first to object.

So where do we go from here? I applaud this committee for attempting to lay the
groundwork for a legislative solution that ideally would legalize online gaming, sub-
ject it to some sort of regulation, and protect underage and problem gamblers. While
this debate continues, I have introduced legislation calling for a one-year study by
the National Research Council on these very issues, something that should have
been done before we went forward with last year’s ban. I encourage the committee
to consider my bill so that we can have the unbiased information we need to make
informed decisions on what is a very complicated topic.

Thank you again for holding this hearing.

Mr. CoNYERS. Thank you. We on the Committee feel we got off
light, Shelley, this morning. [Laughter.]

You are very kind and understanding of our approach to this
matter. We do remember, though, and know that you are not ordi-
nary. You are quite special. So I am not quite sure if we can use
your experience as the prototypical model that we would emulate.
But I am glad that you represent in person the fact that you can
grow up around gaming or gambling and that it can reap very good
results. I thank you for that.

Bob Goodlatte is a Member of this Committee in his eighth term.
He has divided his career between Judiciary and Agriculture. He
has been the Chairman of that latter Committee. He is one of our
experts in particular areas in the Judiciary Committee. We wel-
come him to come before the Committee at this time. Of course, we
will include all the statements of our guest Members of Congress
and Members of the Committee in the record.

Welcome, Bob.

TESTIMONY OF THE HONORABLE BOB GOODLATTE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. GOODLATTE. Thank you, Mr. Chairman. I appreciate your in-
viting me to testify on this important issue. It is a pleasure to be
here with my colleague from Las Vegas, Ms. Berkley.

Let me start by saying that I concur with your observation about
the social ills of gambling. Contrary to what many in the gambling
community would lead you to believe, gambling is not a victimless
activity. In fact, the negative consequences of online gambling can
be more detrimental to the families and communities of addictive
gamblers than if a bricks-and-mortar casino was built right next
door or in your community like Las Vegas, because Las Vegas and
other communities like that have an organized regulatory structure
that the Internet is not suited for.

Sadly, I have even been contacted by a constituent in my district
whose son fell prey to an Internet gambling addiction. Faced with
insurmountable debt from Internet gambling, he took his own life.
Unfortunately, financial ruin and tragedy are not uncommon
among online bettors.

We are all familiar with the Lehigh University student body
president who last year was arrested for armed robbery to pay an
Internet gambling debt. We are aware of the family problems, the
youth gambling problems, the addictive gambling problems, the or-
ganized crime problems, the bankruptcy problems that occur with
gambling.

Traditionally, States have had the authority to permit or prohibit
gambling that occurs wholly within their borders. Indeed, State



7

gambling laws vary greatly, with states like Nevada, represented
by Ms. Berkley, that allow and regulate almost every form of gam-
bling. The neighboring state of Utah bans every form of gambling.

With the development of the Internet, however, State prohibi-
tions and regulations governing gambling have become increasingly
hard to enforce as electronic communications, and thus illegal bets
and wagers, move freely across borders. Congress has acted to help
enforce State laws before.

In 1961, Congress passed the Federal Wire Act which cracked
down on illegal gambling operations that were using telephone
lines to communicate bets and wagers across State lines in viola-
tion of State law. Today the Internet and wireless technologies are
the preferred method of communicating illegal bets and wagers
across State lines and we need to make sure the law also con-
templates Internet transactions.

While the Department of Justice continues to state publicly that
the Wire Act covers Internet technologies and also covers all forms
of gambling, it has also welcomed legislation to clarify these provi-
sions. Virtually all State law enforcement agencies support Federal
laws to give teeth to their gambling laws. Last Congress, 48 of the
50 State attorneys general signed a letter to Congress calling for
legislation to combat Internet gambling.

In order to provide more tools to law enforcement, the House of
Representatives passed H.R. 4411 last Congress by an over-
whelming bipartisan vote of 317 to 93. This legislation was perhaps
the strongest legislation prohibiting Internet gambling that has
been considered on the House floor in the past few decades. It con-
tained important provisions to update and clarify the Wire Act, as
well as a new tool to require financial transaction providers to
block payments of illegal bets and wagers.

Contrary to the assertions of some that there was no public de-
bate on this bill, this legislation was the subject of hearings and
markups in the Judiciary and Financial Services Committees, as
well as a robust debate on the House floor. Ultimately, only the
portion of the bill blocking illegal Internet gambling payments was
signed into law. In keeping with previous laws, the new law only
applies to transactions that violate State and Federal gambling
laws, thus continuing to leave the decision of whether to allow or
prohibit gambling primarily to the States.

While it was only one piece of the broader House-passed bill, this
new law, coupled with stepped-up enforcement actions by the De-
partment of Justice, has already proven extremely effective. A new
study by the Annenberg Public Policy Center, cited by the Ranking
Member, Mr. Smith, shows that card playing for money among col-
lege-age youth has declined from 16.3% in 2006 to 4.4% in 2007.
The same study shows that weekly use of the Internet for gambling
among the same age bracket has declined from 5.8% in 2006 to
1.5% in 2007.

Perhaps even more promising is the fact that problem gambling
symptoms have declined since last year. Among males ages 18 to
22, those who reported some type of gambling on a weekly basis
and who also reported at least one symptom of problem gambling
dropped from 20.4% in 2006 to 5.9% in 2007.
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This has been aided significantly by recent significant prosecu-
tions by the Department of Justice, most notably some of the pub-
licly traded online gambling interests, some of the largest have
done that, have withdrawn from our market, and NetTeller, which
announced that it would continue in the market notwithstanding
the legislation passed by Congress, quickly withdrew from the mar-
ket after two of its directors were prosecuted. They were transfer-
ring over $6 billion a year outside the country and may well ac-
count for the largest gain in the significant reduction we have ex-
perienced in online gambling since last year.

The Department of Treasury has issued draft regulations imple-
menting the anti-gambling statute we passed last Congress, and it
is my understanding that there will be a witness in the next panel
to explain in detail the proposed regulations.

While there is overwhelming bipartisan Congressional support
for a strong ban on Internet gambling, as reflected by the vote in
the House just last year, that has not stopped many in Congress
from introducing legislation this year to overturn and even reverse
the new Federal statute, to exempt poker and other forms of gam-
bling from the law, and to study whether we should regulate Inter-
net gambling.

These types of bills are premature at best since the regulations
have not even been finalized yet. At worst, these bills have the po-
tential to reverse the positive trend mentioned above of reducing
addictive behaviors that destroy the lives, families, and financial
well-being of America’s citizens.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Goodlatte follows:]

PREPARED STATEMENT OF THE HONORABLE BOB GOODLATTE, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF VIRGINIA

Mr. Chairman, thank you for inviting me to testify on this important issue.

Contrary to what many in the gambling community would lead you to believe,
gambling is not a victimless activity. In fact, the negative consequences of online
gambling can be more detrimental to the families and communities of addictive
gamblers than if a bricks-and-mortar casino was built right next door.

The anonymity of the Internet makes it much easier for minors to gamble online.
Furthermore, online gambling can result in addiction, bankruptcy, divorce, crime,
and moral decline just as with traditional forms of gambling, the costs of which
must ultimately be borne by society. In fact, I have been contacted by a constituent
in my district whose son fell prey to an Internet gambling addiction. Faced with in-
surmountable debt from Internet gambling, he took his own life. Unfortunately, fi-
nancial ruin and tragedy are not uncommon among online bettors.

Traditionally, States have had the authority to permit or prohibit gambling that
occurs wholly within their borders. Indeed, state gambling laws vary greatly with
states like Nevada permitting and regulating virtually all gambling and states like
Utah prohibiting virtually all forms of gambling.

With the development of the Internet, however, state prohibitions and regulations
governing gambling have become increasingly hard to enforce as electronic commu-
nications move freely across borders. Many gambling operations are beginning to
take advantage of the ease with which communications can cross state lines in order
to elicit illegal bets and wagers from individuals in jurisdictions that prohibit those
activities. The most egregious types of these operations are those overseas oper-
ations that have little fear of violating U.S. and state laws.

Congress has acted in this area before. In 1961 Congress passed the Federal Wire
Act which cracked down on illegal gambling operations that were using telephone
lines to communicate bets and wagers across state lines in violation of state law.
This statute was passed to help states enforce their own gambling laws, and was
cutting-edge at the time. However, today the Internet and wireless technologies are
the preferred method of communicating illegal bets and wagers across state lines
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and we needed to make sure the law contemplates Internet transactions, as well as
traditional wire communications.

Virtually all State law enforcement agencies support federal laws to give teeth to
their gambling laws. Last Congress, 48 Attorneys General signed a letter to Con-
gress calling for legislation to combat Internet gambling. The letter declared that
“We, the undersigned Attorneys General, wish to express our strong support for the
efforts of the 109th Congress to pass legislation seeking to combat illegal Internet
gambling in the United States. While we do not support federal preemption of our
state laws related to the control of gambling, Internet gambling transcends state
and jurisdictional boundaries and requires that all segments of the law enforcement
community (state, federal and local) work together to combat its spread.”

The Department of Justice has consistently stated publicly that it believes that
the Wire Act covers Internet technologies and also covers all forms of gambling.
However, DOJ has also welcomed legislation to clarify these provisions in order to
allow it to more efficiently prosecute violations. One only has to look as far as the
prosecutions of the payment processing company NETeller and the Internet gam-
bling site BetonSports to see that DOJ can and does aggressively and effectively en-
force the laws.

In order to provide more tools to law enforcement, the House of Representatives
passed H.R. 4411 last Congress by an overwhelming bipartisan vote of 317-93. This
legislation was perhaps the strongest legislation prohibiting Internet gambling that
has been considered on the House Floor in the past few decades. It contained impor-
tant provisions to update the Wire Act, including clarifying that it covers all forms
of gambling as well as all forms of technology that allow interstate gambling activi-
ties to occur. This legislation also contained important provisions to give law en-
forcement an additional tool to prohibit illegal Internet gambling, namely, it re-
quired financial transaction providers to block payments of illegal bets and wagers.
This legislation was the subject of hearings and markups in the Judiciary and Fi-
nancial Services Committees, as well as robust debate on the House Floor.

Ultimately, only the portion of the bill blocking illegal Internet gambling pay-
ments was signed into law. In keeping with previous laws, the new law only applies
to transactions that violate state and federal gambling laws, thus continuing to
leave the decision of whether to allow or prohibit gambling primarily with the
states.

While it was only one piece of the broader House-passed bill, this new law, cou-
pled with stepped-up enforcement actions by DOJ, has already proven extremely ef-
fective. A new study by The Annenberg Public Policy Center shows that card play-
ing for money among college-age youth has declined from 16.3% in 2006 to 4.4% in
2007. The same study shows that weekly use of the Internet for gambling among
the same age bracket has declined from 5.8% in 2006 to 1.5% in 2007. Perhaps even
more promising is the fact that problem gambling symptoms have declined since
last year. Among males ages 18-22, those who reported some type of gambling on
a weekly basis and who also reported at least one symptom of problem gambling
dropped from 20.4% in 2006 to 5.9% in 2007.

The Department of Treasury has issued draft regulations implementing the anti-
gambling statute we passed last Congress, and it is my understanding that there
will be a witness in the next panel to explain in detail the proposed regulations.

While there was overwhelming bipartisan Congressional support for a strong ban
on Internet gambling in the House just last year, that has not stopped many in Con-
gress from introducing legislation this year to overturn and even reverse the new
federal statute, including legislation to override all state laws and permit all Inter-
net gambling at the federal level and legislation to exempt poker and other forms
of gambling from the definition of bets and wagers in the law. These types of bills
are premature at best since the regulations have not even been finalized yet. At
worst, these bills have the potential to reverse the positive trend mentioned above
of reducing addictive behaviors that destroy the lives, families, and financial well-
being of America’s citizens.

Thank you again for allowing me to testify on this important issue.

Mr. CoNYERS. Thank you so much. We appreciate that.

Are you okay with a study, Bob?

Mr. GOODLATTE. Mr. Chairman, I think the most appropriate
thing to do right now is to have the new law take effect and have
enforcement of that measure operate. And then if at some point in
the future it appears that questions arise about whether it is effec-
tive, a study would be appropriate. But I don’t believe a study is
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necessary at this point in time. What I think would be appropriate
would be to see stepped-up enforcement and implementation of the
new regulations that the Treasury Department has put forward.

Mr. CoNYERS. Thank you.

The last word goes to the lady.

Ms. BERKLEY. I would respectfully disagree with my colleague on
whether or not a study is warranted. The reality is the study
should have been conducted before the ban on Internet gaming was
passed initially. What Mr. Goodlatte asserts as the negative con-
sequences of Internet gaming are the exact same negative con-
sequences that the anti-gaming people bring out and talk about
every time there is a bill that would eliminate some form of gam-
ing. There is nothing new in what he is saying.

I believe it would be responsible on the part of Congress that we
actually had a congressional study by the National Academy of
Sciences to determine whether or not there are negative impacts
caused by Internet gaming. I cannot imagine why anybody would
be opposed to it. We should have done this a year ago before we
banned the sport.

Mr. CoNYERS. Well, thank you. This has been a good way to start
us off. I would like to call up now our witnesses on the second
panel: The Honorable Catherine Hanaway, Ms. Valerie Abend, Pro-
f('éaslsor Joseph Weiler, Ms. Annie Duke, Tom McClusky, and Michael

olopy.

If you would all join us? I will start with our United States At-
torney for the Eastern District of Missouri, from the Department
of Justice, Catherine Hanaway. She was the former Speaker of the
House of the State of Missouri, and is a lawyer, graduated Catholic
University of America, Columbus School of Law. We are delighted
to have you here. We have everyone’s testimony that will be in-
cluded in the record. You may begin your discussion. Welcome.

TESTIMONY OF THE HONORABLE CATHERINE L. HANAWAY,
UNITED STATES ATTORNEY, EASTERN DISTRICT OF MIS-
SOURI, U.S. DEPARTMENT OF JUSTICE

Ms. HANAWAY. Thank you, Mr. Chairman, Members of the Com-
mittee. Good morning. My name is Catherine Hanaway. I am the
United States Attorney in the Eastern District of Missouri. I am
pleased to offer the views of the Department of Justice about Inter-
net gambling.

As you all know, gambling in the cyber-world takes on many dif-
ferent forms. The Department of Justice’s view is and has been for
some time that all forms of Internet gambling, including sports wa-
gering, casino games and card games, are illegal under Federal
law. While many of the Federal statutes do not use the term
“Internet gambling,” we believe that the statutory language is suf-
ficient to cover it.

As we have noted on several occasions, the Department believes
that Internet gambling should remain illegal. As set forth more
fully in my prepared testimony, the Department of Justice has con-
cerns about Internet gambling because it poses an unacceptable
risk due to the potential for gambling by minors and for compulsive
gambling. Current cases also show the potential for fraud and
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money laundering, and the involvement of organized crime in on-
line gambling.

As we have stated on previous occasions, the Department inter-
prets existing Federal statutes, including 18 U.S.C. Sections 1084,
1952, and 1955, as pertaining to and prohibiting Internet gam-
bling. In October, 2006, the Unlawful Internet Gambling Enforce-
ment Act, also known as the UIGEA, was enacted. This statute
was codified at 31 U.S.C. Sections 5361 through 5367, and it pro-
hibits the acceptance of specified forms of payment for unlawful
Internet gambling by a business of betting or wagering.

It is the view of the Department that Internet gambling was ille-
gal under existing Federal criminal statutes even before the
UIGEA. Since the enactment of this statute, several Internet gam-
bling businesses have ceased accepting bets and wagers from indi-
viduals in the United States.

The UIGEA required the Department of Treasury and the Board
of Governors of the Federal Reserve, in consultation with the attor-
ney general, to issue regulations to implement applicable provi-
sions of the UIGEA. These agencies consulted with the Department
during the drafting process. The regulations were published for
public comment in the Federal Register on October 4, 2007. The
time period for the public to submit comments on the proposed reg-
ulations to the Department of Treasury or to the Board of Gov-
ernors of the Federal Reserve ends on December 12, 2007.

The Department of Justice continues to prosecute illegal gam-
bling over the Internet. Most of the prosecutions are the result of
joint investigations by Federal and State law enforcement agencies.
As set forth more fully in my prepared statement, the United
States has several successful and ongoing prosecutions.

For example, in the NetTeller prosecution in the Southern Dis-
trict of New York, the company NetTeller admitted criminal wrong-
doing and agreed to forfeit $136 million for its part in a conspiracy
to promote illegal Internet gambling businesses and to operate an
unlicensed money-transmitting business.

Two founders of NetTeller pled guilty to conspiracy charges.
Other cases have been charged and are awaiting trial. For exam-
ple, on June 28, 2007, in the Eastern District of Missouri, the Fed-
eral grand jury returned a superseding indictment in United States
v. BetonSports, PLC, et al. BetonSports was a publicly traded com-
pany that owns a number of Internet sports books and casinos. The
company, BetonSports, pled guilty to Federal racketeering charges
on May 24, 2007.

In addition to these prosecutions, the Department also has
reached several settlements concerning Internet gambling. In Jan-
uary, 2006, the United States Attorney’s office in St. Louis an-
nounced a $7.2 million settlement with the Sporting News to re-
solve claims that the Sporting News promoted illegal gambling
from early 2000 through December, 2003, accepting fees in ex-
change for advertising illegal gambling. As part of the settlement,
the Sporting News is conducting a public service campaign to ad-
vise the public of the illegality of commercial Internet and tele-
phonic gambling.

On behalf of the Department of Justice, I want to thank you for
inviting me to testify today. We thank you for your support over
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the years, and reaffirm our commitment to work with Congress to
address the significant issue of Internet gambling. I will be happy
to take any questions you want to ask.

[The prepared statement of Ms. Hanaway follows:]
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PREPARED STATEMENT OF CATHERINE L. HANAWAY

Before the

U.S. House of Representatives
Committee on the Judiciary

November 14, 2007

Good morning, Mr. Chairman. Thank you for inviting me to testify today. My
name is Catherine L. Hanaway. Tam the United States Attorney for the Eastern District
of Missouri. Today I am pleased to offer the views of the Department of Justice on the
issue of Internet gambling.

Background

As in the physical world, gambling in the cyber world takes many different forms.
In some instances, the operator of the website runs the gambling operation, including
processing of payments, and bets and wagers are transmitted via the website. In other
instances, payment and collection of monies are conducted in person while the placement
of bets occurs using the website. In still other instances, the bettor can establish an
account with the gambling business, get information from the website, but place the bets
using the telephone. There are even “peer to peer’” gambling websites, where the website
operator does not set the bets, rather the customers set the bets. Internet gambling
includes many different types of gambling. The Department’s view for some time has
been that all forms of Internet gambling, including sports wagering, casino games, and
card games, are illegal under federal law. While many of the federal statutes do not use
the term “Internet gambling,” we believe that their statutory language is sufficient to
cover Internet gambling.

As we have noted on several occasions, the Department believes that Internet
gambling should remain illegal. Internet gambling poses an unacceptable risk due to the
potential for gambling by minors and compulsive gambling. We note that Keith Whyte,
Executive Director of the National Council on Problem Gambling, submitted a statement
for the record for the April 8, 2007 hearing on Internet gambling held by the House
Committee on Financial Services. In this statement for the record, Mr. Whyte stated that
“[i]t is likely that individuals with gambling problems will find the internet attractive for
pursuing their addiction. Risk factors include underage access, high speed of play,
anonymity, social isolation, use of credit/non-cash, 24-hour availability.”

Internet gambling carries a potential for fraud and money laundering and the
involvement of organized crime in online gambling. For example, a recent indictment
brought by the U.S. Attormey’s Office in the Southern District of New York charged
members of the Uvari group, which included associates of the Gambino Organized Crime
Family, with violations of Sections 1084, 1952, and 1955. Section 1084 of Title 18,
United States Code, prohibits one engaged in the business of betting or wagering from
using a wire communication facility in interstate or foreign commerce to transmit bet or
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wagers. Section 1955 prohibits five or more persons from conducting, financing,
managing, supervising, directing or owning all or part of an illegal gambling business,
which operates in violation of state law. Section 1952 prohibits the use of interstate
facilities, interstate travel or use of the mails to either distribute proceeds or to promote,
manage, establish, carry on, or facilitate unlawful activity, including a business enterprise
involving gambling in violation of state or federal law. The Uvari Group established
wagering accounts for their customers with off-site gambling businesses and the
customers placed bets on horse races and other sporting events over the Internet and the
telephone. Six defendants, including the lead defendants, Gerald Uvari, Cesare Uvari,
and Anthony Uvari, pled guilty to a Section 1955 violation. Two pled guilty to Section
1084 violations. Five defendants pled guilty to conspiracy. The case is still pending
against two defendants and the case was dismissed against two defendants.

Current Legal Authority and Enforcement Efforts

Legal Authority

As we have stated on previous occasions, the Department interprets existing
federal statutes, including 18 U.S.C. §§1084, 1952, and 1955, as pertaining to and
prohibiting Internet gambling. These statutes pertain to more than simply sports
wagering. As I previously stated, Sections 1084, 1952, and 1955 are the primary federal
gambling statutes that are applicable to Internet gambling. Section 1084, which is also
known as the Wire Act, prohibits a business of betting or wagering from using a “wire
communication facility” in interstate or foreign commerce for the transmission of bets or
wagers. It is the Department’s view, and that of at least one federal court (the E.D.Mo.),
that this statute applies to both sporting events and other forms of gambling, and that it
also applies to those who send or receive bets in interstate or foreign commerce, even if it
is legal to place or receive bets in both the sending jurisdiction and the receiving
jurisdiction. Section 1952 requires the use of “facilities in interstate commerce.” Section
1952(b)(1) defines the term "unlawful activity" as including "any business enterprise
involving gambling, . . . in violation of the laws of the State in which they are committed
or of the United States . . ." Section 1955 is the illegal gambling business statute. Unlike
Section 1084, Section 1955 requires that there be a violation of state law. No state’s law
permits unregulated gambling, whether on the Internet or otherwise. Further, the scope of
the gambling activities covered by Section 1955 is broad. Section 1955 (b)(2) provides
that the term ""gambling’ includes but is not limited to pool-selling, bookmaking,
maintaining slot machines, roulette wheels or dice tables, and conducting lotteries,
policy, bolita or numbers games, or selling chances therein." The state law does not need
to be an Internet specific law. Even statutes such as promotion of gambling statutes may
be sufficient as the state law violation.

In October 2006, the Unlawtul Internet Gambling Enforcement Act (“UIGEA™)
was enacted. This statute was codified at 31 U.S.C. §§5361-5367, and it prohibits the
acceptance of the specified forms of payments for unlawful Internet gambling by a
business of betting or wagering. It is the view of the Department that Internet gambling
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was illegal under existing federal criminal statutes even before the UIGEA. Since the
enactment of this statute, several Internet gambling businesses have ceased accepting bets
and wagers from individuals in the United States. For example, the Financial Times
reported that PartyGaming quit the U.S. market, causing a 68 percent drop in group
revenues.

Unlike other statutes, the UIGEA is specific to Internet gambling. The statute
defines the terms “unlawful internet gambling” and “bets or wagers.” However, those
definitions are only applicable to that statute. Additionally, the UIGEA does not specify
what forms of internet gambling are illegal, but instead relies upon existing federal and
state statutes for that purpose.

The UIGEA required the Department of the Treasury and Board of Governors of
the Federal Reserve, in consultation with the Attorney General, to issue regulations to
implement applicable provisions of the UIGEA. These agencies consulted with the
Department during the drafting process. The regulations were published for public
comment in the Federal Register on October 4, 2007. As stated in the Federal Register
notice, “the proposed rule designates certain payment systems that could be used in
connection with unlawful Internet gambling transactions restricted by the [UIGEA]. The
proposed rule requires participants in designated payment systems to establish policies
and procedures reasonably designed to identify and block or otherwise prevent or prohibit
transactions in connection with unlawful Internet gambling. . . . Finally, the proposed rule
describes the types of policies and procedures that non-exempt participants in each type
of designated payment system may adopt in order to comply with the Act and includes
non-exclusive examples of policies and procedures which would be deemed to be
reasonably designed to prevent or prohibit unlawful Internet gambling transactions
restricted by the Act.” The time period for the public to submit comments on the
proposed regulations to the Department of the Treasury or to the Board of Governors of
the Federal Reserve ends on December 12, 2007,

Nonetheless, there have been misconceptions that Internet gambling is only now
illegal due to the UIGEA. The Department previously supported efforts to amend federal
criminal statutes to eliminate any misconceptions concerning their applicability to illegal
Internet gambling. We also supported increasing the term of imprisonment for violations
of these statutes.

FEnforcement Lfforts

When the charges against NETeller, an Internet payment company, were
announced on January 16, 2007, in the Southern District of New York, FBI Assistant
Director Mershon stated that “Internet gambling is a multibillion-dollar industry. A
significant portion of that is the illegal handling of Americans’ bets with offshore gaming
companies, which amounts to a colossal criminal enterprise masquerading as legitimate
business. There is ample indication these defendants knew the American market for their
services was illegal. The FBI is adamant about shutting off the flow of illegal cash.” The
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Department continues to investigate and prosecute Internet gambling, Currently, the FBI1
has several pending investigations concerning Internet gambling and the FBI has been the
lead agency on several other investigations, which have already led to prosecutions. The
FBI coordinates and consults with the Department on issues arising in Internet gambling
investigations, particularly on international issues.

Most of the prosecutions brought to date have been the result of joint
investigations by federal and state law enforcement agencies. For example, the NETeller
prosecution in the Southern District of New York was the result of investigative efforts of
the FBT with assistance from the United States Customs & Border Protection, the United
States Coast Guard, and the Virgin Islands Police. The prosecution of BetonSports, PLC,
which owned several Internet sportsbooks and casinos, in the Eastern District of Missouri
was the result of a joint investigation by the FBI and IRS Criminal Investigation with
assistance from the Florida Department of Law Enforcement, the Tampa Police
Department, the Jacksonville, Florida Sheriff’s office, NFL Security, and the NCAA
Enforcement Office. The prosecution of Gold Medal Sports, an Internet gambling
sportsbook in the Western District of Wisconsin in 2001-2002, was the result of an
investigation by the IRS, Criminal Investigative Division, the FBI, United States Postal
Inspection Service, and the State of Wisconsin’s Department of Justice.

These joint efforts have led to several successful and ongoing prosecutions, the
latter of which I cannot comment on beyond the information available in the public
record. For example, on July 18, 2007, in the Southern District of New York, the Internet
payment company, NETeller, admitted criminal wrongdoing and agreed to forfeit
$136,000,000 for its part in a conspiracy to promote Internet gambling businesses and to
operate an unlicensed money transmitting business. The company also agreed to return
$94 million held in the accounts of U.S. customers since January 2007 and will submit to
a monitor for a period of 18 months. Two founders of NETeller, Stephen Lawrence and
John Lefebvre, who are Canadian citizens, pled guilty to conspiring to promote illegal
Internet gambling businesses. They agreed to forfeit $100 million. In March 2007, three
individuals in Maryland were sentenced for running an illegal sports bookmaking
operation in Baltimore and Washington, D.C., which used an off-shore wire room in
Dominica. These recent successes built upon lessons learned in the U.S. v. Mark
Meghrouni, et al. (Paradise Casino) prosecution which convicted two individuals and
their corporation in the E.D. of MO in 2000, resulting in $14+ millions in forfeitures and
back taxes, as well as in the U.S. v. Jay Cohen trial in the S.D. of NY in 2000, which
produced a conviction and nearly two years imprisonment for a highly-visible proponent
of this illegal gambling activity.

Several other cases have been charged and are awaiting trial. In May 2007, seven
individuals and four companies were indicted in the District of Utah for operating a
business that helped Internet gambling websites disguise credit card charges for gambling
as charges for something else, thereby deceiving credit card issuers. The U.S. Attorney’s
Office in Utah has also filed a civil complaint seeking forfeiture of funds in bank
accounts that were used to fund payouts from Internet gambling. In the case of United
States v. Arthur Gianelli, et al. in the District of Massachusetts, 13 defendants are
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charged with R1ICO violations alleging a pattern of racketeering activity including
gambling violations for an illegal sports betting business. This business operated in
Massachusetts with assistance from a toll free number and Internet website, both located
in Costa Rica. Similarly, in the Eastern District of Missouri, the grand jury returned a
superseding indictment on June 28, 2007, in United States v. BetonSports PLC, etal..
BetonSports PLC is a publicly traded company that owns a number of Internet
sportsbooks and casinos. In conjunction with the indictment, the United States also filed
a civil complaint to obtain a court order requiring BetonSports PLC to stop taking sports
bets from the United States and to return money held in wagering accounts. On
November 9, 2006, the district court judge signed the order of permanent injunction. On
May 24, 2007, the company, BetonSports PLC, pled guilty to the racketeering conspiracy
charged in county one of the indictment. The pattern of racketeering to which the
company pled guilty included mail and wire tfraud, money laundering, and multiple state
gambling charges. BetonSports operated out of the Caribbean and Costa Rica and
advertised itself as the largest online wagering service in the world. Sentencing is
scheduled for June 23, 2008. Lastly, on October 2, 2007, the FBI in Miami-Dade
County, Florida, arrested two individuals pursuant to a criminal complaint for a Hobbs
Act extortion violation relating to the collection of an internet gambling debt.

In addition to prosecutions, the Department also has reached several settlements
concerning Internet gambling. On March 27, 2007, the U.S. Attorney’s Office for the
Southern District of New York announced that it had entered into a non-prosecution
agreement with the Electronic Clearing House, Inc. (“ECHO”), a Nevada corporation
involved in the transfer of money on behalf of various on-line payment services, known
as e-wallets. In January 2006, the United States Attorney's Office in St. Louis announced
a $7.2 million settlement with the Sporting News to resolve claims that the Sporting
News promoted illegal gambling from early 2000 through December 2003 by accepting
fees in exchange for advertising illegal gambling.

While the Department has not yet returned indictments alleging violations of the
UIGEA, we note that Internet gambling investigations are time and labor intensive cases.
The federal indictments that have been returned allege time periods prior to the
enactment of the UIGEA. The Department is also handling a challenge to the UIGEA,
which was brought by Interactive Media Entertainment and Gaming Association, L.L.C.
in the District of New Jersey. In this civil suit, the plaintiff alleges that the UIGEA
violates the First Amendment because it impermissibly chills expressive association,
violates the Tenth Amendment because it gives to the United States powers reserved to
the individual states to regulate gambling and financial transfers, and that it violates a
World Trade Organization Dispute Settlement Body ruling. That company is seeking a
temporary restraining order to enjoin the enforcement of the UIGEA and its forthcoming
regulations. We are awaiting the decision of the court. Similarly, the individual
defendants in the BetonSports case have raised the WTO issue. The government’s
response to the issue has been filed and is publicly available, and we anticipate the Court
will find it both accurate and persuasive. Given the ongoing status of that litigation,
however, 1 cannot comment on that issue beyond what has been publicly filed in Court.
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Conclusion

On behalf of the Department of Justice, 1 want to thank you for inviting me to
testify today. We thank you for your support over the years and reaffirm our
commitment to work with Congress to address the significant issue of Internet gambling.
1 am happy to answer any questions that you might have.
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Mr. CoNYERS. Thank you for starting us off.

We welcome now Deputy Assistant Secretary of Treasury Valerie
Abend. In her capacity, she serves as advisor to Internet gambling
issues, money laundering, identity theft, and other related matters
that occur in the course of the duties of the Treasury Department.
She was before that been associate director of public policy at the
public accounting firm of KPMG.

We welcome you this morning.

TESTIMONY OF THE HONORABLE VALERIE ABEND, DEPUTY
ASSISTANT SECRETARY, CRITICAL INFRASTRUCTURE PRO-
TECTION AND COMPLIANCE POLICY, U.S. DEPARTMENT OF
THE TREASURY

Ms. ABEND. Thank you.

Mr. Chairman, Ranking Member Smith, and Members of the
Committee, it is my privilege to represent the Treasury Depart-
ment today to discuss the Unlawful Internet Gambling Enforce-
ment Act of 2006.

The act is designed to require the various payment systems to
stop the flow of funds from gamblers to businesses providing un-
lawful Internet gambling services. To accomplish this, the act re-
quires the Treasury Department and the Federal Reserve Board, in
consultation with the Justice Department, to jointly prescribe regu-
lations requiring participants in designated payment systems to es-
tablish policies and procedures that are reasonably designed to pre-
vent or prohibit such funding flows.

On October 4, 2007, the Treasury Department and the Federal
Reserve Board published a notice of proposed rulemaking seeking
public comment on the proposed rule. Our goal when writing this
proposed rule was to faithfully adhere to the mandate set forth by
Congress in the act.

We have learned a lot since the passage of the statute by work-
ing with both the Federal Reserve Board and the Justice Depart-
ment. Payment systems are complex and vary greatly. They are
built to meet the needs of particular participants, and while some
are modernized, others are paper-based systems. The complexity
and differences necessitate different approaches to meet the re-
quirements of the statute effectively. We expect to learn more from
the comments that we will receive during the comment period,
which extends through December 12, 2007.

As I mentioned earlier, our overarching principle has been that
the proposed rule should faithfully adhere to the congressional
mandate in the act. First, the act requires us to designate payment
systems that could be used in connection with unlawful Internet
gambling. The proposed rule designates the following five payment
systems: automated clearinghouse systems; card systems, including
credit cards, as well as stored value cards; check collection systems;
money transmitting systems; and wire transfer systems.

Second, the act requires us to provide exemptions if the Treasury
Department and the Federal Reserve Board jointly determine that
it is not reasonably practical for participants in designated pay-
ment systems to prevent or prohibit unlawful Internet gambling
transactions. No payment system is exempted completely from this
proposed regulation.
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However, the proposed rule does partially exempt certain partici-
pants within some of the designated payment systems from having
to establish policies and procedures. The Treasury and the Federal
Reserve Board determined that this was the most appropriate way
to implement the act consistent with congressional intent.

Under the proposed rule, the gambling business’s bank, or if
abroad, the first U.S. bank dealing with that bank, is not exempted
because it could through reasonable due diligence ascertain the na-
ture of its customer’s business and ensure that the customer rela-
tionship is not used to receive unlawful Internet gambling trans-
actions. Let me emphasize that there are requirements under the
proposed rule for the bank in the United States that has a cor-
responding relationship with a gambling business’s bank. The pro-
posed exemptions generally extend to the gambler’s bank.

Third, the act requires us to provide nonexclusive examples of
policies and procedures which would be deemed “reasonably de-
signed” to prevent or prohibit unlawful Internet gambling trans-
actions. As a result, this proposed rule contains a “safe harbor” pro-
vision, as mandated by the act, that includes for each designated
payment system nonexclusive examples of reasonably designed
policies and procedures.

Fourth, the act requires us to ensure that certain transactions
excluded from the definition of the term “unlawful Internet gam-
bling” are not prevented or prohibited by the proposed rule.

Through our efforts to date, we are making great progress in
reaching our objective of promulgating a final rule that strictly ad-
heres to the statute. We expect to receive a large number of com-
ments as we approach the close of the comment period. We have
an open mind on all aspects of the proposed rule.

We will be providing analysis of the comments received, and rea-
sons for any decisions that will be made, as we publish the final
rule. Let me assure you that we are committed to giving fair con-
sideration to all relevant comments as we work toward promul-
gating a final rule. We have much work to do, but we understand
the task ahead and what we will need to do to reach our objective.

Thank you very much for your time. I would be happy to answer
any of your questions.

[The prepared statement of Ms. Abend follows:]
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WASHINGTON- Mr. Chairman, Ranking Member Smith, and Members of the Committee, it is my
privilege to represent the Treasury Department today to discuss the Unlawful Internet Gambling
Enforcement Act of 2006 (the "Act").

Proposed Rulemaking Process

The Act is designed to require the various payment systems to stop the flow of funds from gamblers to
businesses providing unlawful Internet gambling services. To accomplish this, the Act requires the
Treasury Department and the Federal Reserve Board, in consultation with the Justice Department, to
jointly prescribe regulations requiring participants in designated payment systems to establish policies
and procedures that are reasonably designed to prevent or prohibit such funding flows.

On October 4, 2007 the Treasury Department and the Federal Reserve Board published a Notice of
Proposed Rulemaking seeking public comment on the proposed rule. Our goal when writing this
proposed rule was to faithfully adhere to the mandates set forth by Congress in the Act.

1 would like to take a moment to discuss the process the Treasury Department followed to develop this
proposed rule. As you are aware, joint rule making requires extensive coordination. The Treasury and
the Federal Reserve Board began this proposed rulemaking first by identifying individuals within our
offices that have experience with rulemaking and payment systems’ operations. At the Federal Reserve,
this included individuals responsible for FedWire, one of the largest payment systems in the country.

We have learned a lot since the passage of the statute by working with both the Federal Reserve Board
and the Justice Department. Payment systems are complex and vary greatly. They are built to meet the
needs of the particular participants and while some are modernized, others are paper-based systems.
The complexity and differences necessitate different approaches to meet the requirements of the statute
effectively. We expect to learn more from the comments that we will receive during the comment
period, which runs through December 12, 2007.

Fulfilling the Act’s Mandates

As | mentioned earlier, our overarching principle has been that the proposed rule should faithfully
adhere to the Congressional mandates in the Act. First, the Act requires us to designate payment
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systems that could be used in connection with unlawful Internet gambling. The proposed rule designates
the following 5 payment systems:

Automated Clearing House Systems

Card Systems (e.g., credit cards, as well as stored value cards)
Check Collection Systems

Money Transmitting Businesses

Wire Transfer Systems (i.e., CHIPS)

Second, the Act requires us to provide exemptions if the Treasury Department and the Federal Reserve
jointly determine that it is not reasonably practical for participants in designated payment systems to
prevent or prohibit unlawful Internet gambling transactions. No payment system is exempted
completely from this proposed regulation. However, the proposed rule does partially exempt certain
participants within some of the designated payment systems from having to establish policies and
procedures. The Treasury and the Federal Reserve Board determined that this was the most appropriate
way to implement the Act consistent with Congressional intent.

Under the proposed rule, the gambling business’s bank, or, if abroad, the first U.S. bank dealing with
that bank, is not exempted because it could, through reasonable due diligence, ascertain the nature of its
customer’s business and ensure that the customer relationship is not used to receive unlawful Internet
gambling transactions. Let me emphasize that there are requirements under the proposed rule for the
bank in the United States that has a corresponding relationship with a gambling business’s bank. The
proposed exemptions generally extend to the gambler’s bank. For example, in the case of checks, the
check collection system is highly automated and it is not reasonably practical for the gambler’s bank to
know whether a check presented to it for payment involves unlawful Internet gambling. However, the
gambling business’s bank, or, if abroad, the first U.S. bank to receive the check under the proposed rule
would need to have policies and procedures to block the processing of the check.

Third, the Act requires us to provide nonexclusive examples of policies and procedures, which would be
deemed “reasonably designed” to prevent or prohibit unlawful Internet gambling transactions. Asa
result, this proposed rule contains a “safe harbor” provision, as mandated by the Act that includes for
each designated payment system nonexclusive examples of reasonably designed policies and
procedures.

Fourth, the Act requires us to ensure that certain transactions excluded from the definition of the term
“unlawful Tnternet gambling” are not prevented or prohibited by the proposed rule. For example, the
UIGEA states that “the term ‘unlawtul internet gambling’ shall not include any activity that is allowed
under the Tnterstate Horseracing Act of 1978 (THA). This provision was immediately followed by the
Sense of Congress provision that states that the UIGEA was not intended to change the relationship
between the IHA and other federal statutes. The IHA did not amend or repeal existing criminal statutes.
Since the proposed rule only covers “unlawful internet gambling”, it in no way requires participants to
prevent or prohibit transactions that are lawful under the Interstate Horseracing Act and all other
applicable federal statutes.

Conclusion

Through our efforts to date, we are making progress in reaching our objective of promulgating a final
rule that strictly adheres to the statute. We expect to receive a large number of comments as we
approach the close of the comment period. We have an open mind on all aspects of the proposed rule.
We will be providing analysis of the comments received, and reasons for any decisions that will be
made, as we publish the final rule. Let me assure you that we are committed to giving fair consideration
to all relevant comments as we work toward promulgating a final rule. We have much work to do, but
we understand the task ahead and what we will need to do to reach our objective. Thank you, 1 would
be happy to answer your questions.
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Mr. CONYERS. Thank you very much.

Welcome, Professor Weiler. We are delighted to have you here
today. We introduce you as a professor of law at the New York Uni-
versity School of Law. You have specialized in international law for
quite a while and taught at both Harvard School and the Univer-
sity of Michigan Law School. You have had a lot of contact with
the World Trade Organization.

We would like to get your perspective on Internet gambling this
morning, and we are glad that you are before us today.

TESTIMONY OF JOSEPH H.H. WEILER, PROFESSOR AND DI-
RECTOR, JEAN MONNET CENTER FOR INTERNATIONAL AND
REGIONAL ECONOMIC LAW & JUSTICE, NEW YORK UNIVER-
SITY, SCHOOL OF LAW

Mr. WEILER. Thank you, Chairman Conyers and Members of the
Committee for inviting me to be here today. This is the first time
I have testified before a congressional Committee, so I apologize in
advance if inadvertently I do something that goes against the con-
ventions.

My name is Joseph Weiler.

Mr. CoNYERS. We have our people standing out by the door in
case you make a mistake of any magnitude. [Laughter.]

Mr. WEILER. I have already prepared my neck. [Laughter.]

My name is Joseph Weiler. I am married. I have five children.
I want to say at the outset that I express no views on gambling,
remote Internet gambling, or any other form of gambling. My testi-
mony is only as regards the compliance of the United States with
its international legal obligations and the rule of law.

The WTO is the central world organization which regulates
trade. The United States is a founding and prominent member, the
prominent member. Under the rules of the WTO, contrary to some
myth, a State is not obliged to accept any services from outside. It
is not obliged to accept any goods from outside. It is entirely up to
them whether or not to give a commitment. Once a State gives a
commitment, it is expected that it will follow it because other
economies and other individuals base their commercial activities on
that commitment.

The United States gave a commitment which has been inter-
preted authoritatively on three distinct occasions as covering re-
mote gambling. The United States contested that before the WTO.
It lost before a panel. It lost before the appellate body, which is,
if you want, the World Trade Court, and it lost again before a com-
pliance panel. There is simply no question in anybody’s mind that
the ban on remote gambling coming from other members of the
WTO is in violation of the United States’s international legal obli-
gations.

The United States also claimed in those proceedings that there
were serious public policy reasons why remote Internet gambling
should be banned. The WTO did not reject in principle that type
of justification, but said that it had to be across-the-board, and yet
it found on three distinct occasions that the United States was dis-
criminating, that what it was banning for outside providers was in
fact allowed legally within the United States, so that it gave in
that organization the distinct impression that this was in some re-
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spect protectionism, not protecting consumers, but protecting spe-
cial remote gambling interests within the United States.

I repeat: the WTO does not oblige the United States to have re-
mote gambling. What it does not allow is to pick and choose, to
have legalized remote gambling within the United States, and to
ban it when it comes from outside partners to whom the United
States gave a commitment.

The reaction to this ruling by the WTO has been curious, to use
a neutral word, in two respects. First of all, despite the fact of this
clear and egregious and unambiguous illegality, the United States,
or I should say the executive branch of the United States, con-
tinues to indict, prosecute and threaten indictment of corporations
and individuals who are exercising a commercial activity which the
United States guaranteed to its partners would be available to
them. They are doing that under the shield of the Uruguay Round
Agreement Act which in the opinion of the executive branch allows
them to do that despite the abject illegality at the international
level.

And secondly, the United States has announced that it will with-
draw its commitment in respect of remote betting. My view is that
these two reactions are damaging to the United States. Being a law
professor, I will explain the first with a hypothetical. Imagine an-
other country, say India, gave a commitment to the United States
in respect of supply of medical services. On the basis of that, Amer-
ican corporations and doctors set up a hospital and a medical facil-
ity, invested and practiced and offered their services. And then this
country in violation of that commitment one day announced this
can no longer take place.

We would be outraged. They would lose all the investment. Imag-
ine further, not only did they suddenly pull the rug from that com-
mitment, but they prosecuted the doctors, the administrators, the
nurses which were offering these medical services, and put them in
prison. We would be doubly outraged. And if they said even though
we acknowledge the international legal violation, we are still going
to prosecute these individuals.

We would be most outraged, Mr. Chairman and Members of the
Committee, if then they turned around and said, and in doing that,
we are simply following the example of the United States in the
gambling case. The United States is the world leader in trade mat-
ters, and it leads by example. This is not a good example in which
we should conduct our trade policy.

The second reason is that if our economy is increasingly a serv-
ice-oriented economy, and increasingly directed to exports; if today
it is the only instance to my knowledge in which in the face of an
adverse ruling of the world body to which the United States agreed
to give unconditional compliance, that the country is withdrawing
its commitment. It would be detrimental to the interests of the
United States in the future when other countries, when we win the
case, their response is to withdraw the commitment.

Finally and lastly, Mr. Chairman, the statements of the execu-
tive branch are putting the responsibility on you, on the Congress.
They are saying we are doing this on behalf of the Congress of the
United States. That is how we were instructed to conduct this busi-
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ness when the Uruguay Round Agreement Act was passed. I do not
think this is wise.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Weiler follows:]

PREPARED STATEMENT OF JOSEPH H. H. WEILER
Full Written Statement by Professor Weiler

I want to thank Chairman Conyers and the members of the committee for inviting me to be

here today.

My name is Joseph Weiler. Since 2001 I have served as Professor of Law and Director of
the Jean Monnet Center for International and Regional Economic Law & Justice at NYU
School of Law. Prior to that, from 1992 till 2001, I was Manley Hudson Professor of
International Law at Harvard Law School and before that a Professor at the Michigan

School of Law.

One area of my expertise is the law of the World Trade Organization. I have served on

occasion as a WTO Panel Member. I attach to this Statement a full resume.

Recently I have been retained, and continue to be retained, by several Law Firms whose
clients include individuals and corporations who have been indicted or are threatened by
the US under the Wire Act and other related acts for offering remote internet betting
services from outside the United States. I was asked to provide them with expert advice on,
inter alia, the compatibility of such indictments with US international legal obligations and
more generally with the compatibility of the overall US ban on remote betting from

providers located outside the US in countries which are Member States of the WTO.

In my testimony to Congress today I want to summarize my principal conclusions and

recommendations.

1. The United States is a founding Member of the GATT, and a Founding and prominent
Member of the WTO. One of the Agreements which come under the umbrella of the WTO
is the GATS — The General Agreement on Trade in Services, under which a Member such
is the United States may if it so wishes, open certain economic sectors to service providers
from other Members. The incentive for a Member such as the US to open up such sectors

is self-interest: It is part of complex negotiations whereby other Countries may offer
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similar commitments in respect of US service providers. Additionally, opening up internal
services to outside providers may be considered in the interest of US Consumers — offering
them more choice and enhancing competition which produce efficiency and lower prices.
A country is not obliged to give such commitments but once it does it is obliged to respect
them - since other countries’ adjust their economies in view of such commitments and
individual corporations and investors will gear their economic activities based on such

commitments and promise of access.

2. The United States voluntarily gave a legally binding Commitment in respect of
“Recreational, Culture and Sporting Services” which have been held to include gambling

and betting services.

3. Notwithstanding its clear international obligation to offer access to the thriving remote
betting industry within the United States to providers from other WTO Members, the
United States has used the Wire Act and other related Acts criminally to indict and even
convict individuals and corporations and effectively to shut out all such access to outside

providers.

4. Antigua brought a case against the US in the WTO challenging the legality of the US
conduct. The United States sought to defend the legality of its conduct before all judicial
instances of the WTO. It has lost, comprehensively, in all such proceedings. Its conduct
was held to be illegal by a WTO Panel, the WTO Appellate Body (the supreme judicial

instance of the WTO) and a subsequent Compliance Panel.

5. In face of such conclusive holding of illegality the US has decided not to appeal the final
decision of the Compliance Panel. Instead the US has taken steps to withdraw its GATS
commitment in this area. This might be regarded and is regarded by many as a cynical
manipulation of the system — you lose the game, so you try and change the rules. It also
charts a way and creates a political precedent which might harm US interests when other
countries emulate such behavior. Be that as it may, it constitutes a ringing admission by

the United States of the illegality of its actions to date.
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6. And yet, the US Executive Branch persists in maintaining indictments and threatening
indictments that are based on internationally tainted Acts and conduct. In what is in my
view a particularly astonishing approach, the Executive Branch is persisting in a policy
which includes prosecutions against individuals the legality of whose activities were
covered and guaranteed by the international legal obligations of the United States, and is
simply seeking to defend itself by relying on the ground that its illegal actions are shielded
by the Uruguay Round Implementing Act from suits by individuals in domestic US courts.
The approach of the Executive Branch amounts to the following: ‘What we are doing may
be illegal under international law, but you, the individuals cannot do anything about it,
because under our reading of the Uruguay Round Agreement Act we are immune.” Even if
the URAA gave such immunity to the Executive Branch — which I do not believe to be the
case — this approach amounts to a spectacular contempt to the rule of international law and

to American notions of fairness and justice.

7. Let me now dispel some misunderstandings surrounding this saga. The WTO regime (of
which the United States is one of the principal architects) is often depicted as encroaching

on US “sovereignty” and internal autonomy in an unacceptable way. What, it is sometimes
asked, if the United States came to the conclusion that, say, Internet betting posed specific

risks to consumers which require regulation or even banning of such forms of betting?

Does the WTO prohibit the US from taking action to protect against such risks? The
answer is a resounding no. If such risks exist the US would have full legal authority under
the GATS to regulate the industry to protect it against such risks. If it considered it wise it
could even impose a ban. But what it cannot do is to regulate or ban in a discriminatory
manner. Under its WTO obligations it cannot regulate or ban in a manner which slyly
supports and allows domestic providers of remote betting but, for example, bans suppliers
from WTO partners. All legal instances in the WTO found that his is exactly what the US
is doing today. The WTO found, that whereas the US was trying to justify its ban on
outside providers of remote betting services by considerations of public policy and public

order it allowed at the very same time within the USA the operation of
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“... substantial and even prominent businesses, with, collectively, thousands of
employees and apparently tens of thousands of clients, paying taxes or generating
revenue for government owners, having traded openly for up to 30 years and in
some cases even operating television channels.... The evidence regarding the
suppliers demonstrates the existence of a flourishing remote account wagering

industry on horse racing in the United States operating in ostensible legality.”

The conduct of the Executive Branch in banning outside providers is not just
discriminatory and thus in violation of the WTO, but one cannot escape the suspicion that
it might be motivated in part by a protection of special interests within the United States

rather than protection of consumers.
8. The conduct of the Executive Branch is harmful to the United States in many ways.

¢ Our economy relies more on more on a robust exporting sector — both in goods and
services. The WTO including the GATT and GATS are the principal legal
framework which guarantees US businesses a discrimination-free environment in
which to sell their products and services in other WTO countries. Imagine that a
foreign country took a commitment which, say, allowed American hospitals and
doctors access to offer medical services. Imagine further that based on that
commitment the US hospitals and doctors began offering services ina WTO
Member. Imagine now that this country failed to live up to its commitment and
imprisoned American doctors on the ground that a national law forbade the offering
of such services to doctors not trained in the host country. We would be rightly
outraged. We would be even more outraged if that country turned to the American
doctors and said: though we acknowledge that our actions are in violation of our
agreement, according to our internal law, you have no recourse. You sit in jail. But
what would we say if that country turned around and said — We are only following
the example of the United States of America. Our outrage would at this point turn

not against such a country but against our own Executive Branch.
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We should be equally concerned by the move of the Executive Branch to withdraw
its commitment. What it should do is to bring our law and conduct into compliance
with our international legal obligations on which many countries and individuals
have relied rather than try to renege on its promises. This is not simply or even
primarily a moralistic point. Our country is the trendsetter and leader in so many
international arenas. Whether we like it or not, we lead by example. As our
economy moves increasingly towards a high tech, knowledge based service
oriented model and as we realize that our future prosperity will depend increasingly
of tapping into export markets, notably the huge emerging markets such as China
and India, is it really in our self interest to teach this particular example? When you
are caught denying access or discriminating against American businesses in
violation of your GATS or GATT obligations, rather than complying, simply

withdraw your commitment and change your promise?

The United States justly used to enjoy a world reputation as a champion of liberty,
rights and the rule of law. I think it is acknowledged by all political forces that in
recent times this reputation has been seriously diminished compromising American
leadership and American interests. In some areas, notably in the area of the war on
terror and national security, there might be a feeling that existing rules of
international law compromise the ability of the United States effectively to defend
itself. I make no pronouncement on that. But if this is the case, it would seem to me
that in all other areas, where national security is not involved, this country would
be well served if its Executive Branch was particularly vigilant and scrupulous in
observing the rule of law, which includes a respect for international legal
obligations. This is, too, in the interest of the United States. It should be recalled
that United States signed and supported the WTO Dispute Resolution

Understanding which provides, infer alia, in Article 17.14

An Appellate Body report shall be adopted by the DSB and unconditionally
accepted by the parties to the dispute unless the DSB decides by consensus not to
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adopt the Appellate Body report within 30 days following its circulation to the
Members.” (Emphasis added.)

Article 21.1 of the DSU provides in turn:

Prompt compliance with recommendations or rulings of the DSB is essential in

order to ensure effective resolution of disputes to the benefit of all Members

It should also be recalled that the United States is often on the winning side of trade
disputes, and when it is on the winning side it insists vigorously that its trading partners

faithfully comply with their legal obligations.

To give but one example: In its famous dispute with the European Union as regards
exportation of Meat Hormones, the US won its case. Here are the words of the

representative of the US in the WTO:

The representative of the United States said that this was an important juncture in
the dispute settlement process. Her delegation welcomed the [European Union’s]
statement. It was important for the integrity and viability of the dispute settlement
mechanism that Members complied with the DSB's recommendations. In this
case, the Communities' obligations were clear. In accordance with the rulings, the
ban had not been supported by scientific evidence nor by any of the risk
assessments presented during the proceedings. All the risk assessments that had
been conducted had proved that the six hormones in question were safe. This
meant that compliance with the DSB's recommendations required the
Communities to remove the ban on the importation of meat produced with the use

of any of the six hormones to promote growth.

The matter this Committee is considering is not about National Security; the US Executive

Branch is the custodian of the United States national interest. It is not in American interest
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to weaken the ability of the United States to insist on prompt compliance with WTO
rulings by others.

o When a Member fails to comply with a decision of the WTO Appellate Body and
Dispute Settlement Body, it opens itself to trade sanctions by the winning country
in the form of withdrawal of concessions. This has been interpreted by some to
suggest that as long as the US was willing to submit itself to such sanctions, it was
discharging its obligations under the WTO system. This is an utter misconception
of the system. The withdrawal of concessions is meant to be a sanction and
incentive for a recalcitrant Member to fulfill its obligation, not an indulgence you
buy to expiate your wrong doing. To argue otherwise would be the equivalent of a
rich man claiming that as long he was willing to pay the fine, he was under no legal

obligation to move the car he parked in front of a fire hydrant.

9. This Committee is not a court of law so I will spare it a lengthy legal analysis
concerning the question whether or not individuals may rely in their defense against the
indictments brought against them on the fact that the Acts on which such indictments
have been brought have been found to be in violation of the US legal obligations when
applied to individuals supplying remote betting services from other WTO Members.
Some language in the Uruguay Round Agreement Act notwithstanding I think there are
weighty legal arguments that individuals should not be denied, in defending themselves,
the ability to argue that Congress did not intend in approving US participation in the
WTO, that prosecutorial discretion should be exercised in a manner which would bring
the United States into violation of its international legal obligations. There is, however,
one crucial point which should be of interest to this Committee. In many of its utterances
the Executive Branch has taken the position that it is defending the “sovereignty” of the
United States as a whole, and that in its conduct in this matter it is executing the will of
Congress. [ respectfully and vigorously dispute both these propositions. When a country
solemnly adopts an international legal obligation and then honors that obligation it does
not compromise its sovereignty — it manifests its sovereignty. For generations the United
States has taken the view that all Congressional Acts should, if at all possible, be

interpreted and applied in such a way as to respect international obligations solemnly
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undertaken by this Country. This is called the Charming Betsy doctrine. We expect the
same from all other countries. It is possible to interpret both the Uruguay Round
Agreement Act (taking the US into the WTO) and the Statutes under which the Executive
Branch is seeking to ban remote betting from service suppliers located in our WTO
partners, in a manner which would respect American international legal obligation and
commitment to the rule of law. The Executive Branch is doing no service to the US by
violating these obligations, and laying the responsibility at the feet of Congress. Congress

should not allow such.

10. As I indicated above, it is clear that remote betting over the internet does pose various
legitimate concerns, There are potential hazards to, for example, consumers which do not
exist in on-site gambling. If the United States were to adopt a “prohibition mentality” the
WTO would not prevent the US from banning all such betting, provided such a ban could
be justified on grounds of public policy and public morality and was applicable to alf
remote betting, internal and external. I do not think such a total ban is either wise or likely.
The alternative is to adopt a regulatory regime which would address the hazards of remote
betting and would apply with no discrimination both to domestic and foreign service
providers from our WTO partners. In this way the US would both address its legitimate

social concerns and respect its international legal obligations.
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Mr. CoONYERS. We appreciate very much your testimony here
today. There will be a number of questions following.

We are now joined by Ms. Annie Duke, a graduate from Colum-
bia University where she double-majored in English and psy-
chology. That later held her in good stead as she went on to become
the holder of the women’s record for the most in-the-money finishes
in the World Series of Poker. She has helped tutor and train many
people in the skill of poker, none of which are Members of the Judi-
ciary Committee of which you are before now.

Welcome.

TESTIMONY OF ANNIE DUKE, ON BEHALF OF THE
POKER PLAYERS ALLIANCE, LOS ANGELES, CA

Ms. DUKE. Thank you, Chairman Conyers and Members of the
Committee, and thank you for giving me the opportunity to testify
today. I am testifying as a representative of the 800,000 members
of the Poker Players Alliance, but also as an American citizen who
]ios 1keenly interested in the issues of personal freedom and responsi-

ility.

I am a mother of four young children ages 12, 9, 7, and 5. As
Chairman Conyers pointed out, I attended Columbia University for
my BA and then went on to pursue my Ph.D. in cognitive psy-
chology at the University of Pennsylvania. From there, I chose not
to go into academics, but in 1994 I used my education to become
a professional poker player, which I am sure the National Science
Foundation which gave me the grant to go to graduate school, is
quite happy about. [Laughter.]

But I did excel at my profession, becoming the leading female
money-winner in the history of the game, and I have supported my
four young children for 13 years on my poker winnings.

Mr. CONYERS. Can some of the Committee Members join in your
classes?

Ms. DUKE. Absolutely. I actually just gave a class last weekend,
is W(lilat I was doing. And I do do private tutoring if anybody’s inter-
ested.

So for me, obviously, the freedom to play poker is an extremely
important one, and the freedom to play where and when I want is
extremely important. So the basic issue for me is personal freedom,
the right to do what I want in the privacy of my own home.

As part of the wonderful core curriculum at Columbia University,
I was compelled to read John Locke and John Stuart Mill. They
were the first to put forward the idea that except where one is
doing direct harm to others, the government should not direct the
activities of the people. Madison and Jefferson enshrined this idea
in our country’s founding documents. It is my opinion that Con-
gress strayed significantly from these founding principles in pass-
ing the Unlawful Internet Gaming Enforcement Act in the late and
closing hours of the legislative session in 2006.

Now, some of you may believe that gaming is immoral or unpro-
ductive. I certainly respect your beliefs. I absolutely respect your
opinion, and I respect your choice not to engage in those activities
if they are against your moral code. What I do not respect, though,
is that they should seek to have government prevent others from
engaging in those activities. Ronald Reagan said, “I believe in a
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government that protects us from each other. I don’t believe in a
government that protects us from ourselves.” I believe that the
UIGEA is in violation of Mr. Reagan’s words.

Prohibitionists site compulsive gambling as one of the reasons
that they want to prohibit gaming. The Committee has received a
study from Dr. Howard Schaffer of Harvard Medical School to the
effect that the incidence of problem gambling is less than 1 percent,
and the U.K. gambling study which was just completed confirms
that. So I am not going to speak to that.

But if the government is going to ban every activity that can lead
to compulsion, they are going to have to ban nearly every activity—
shopping, day-trading, sex, chocolate, even water-drinking can lead
to compulsion. I am aware of one person who died from an addic-
tion to water. Like gambling, compulsive shopping happens to a
very small percentage of the population, and yet we don’t seek to
ban it. In terms of costs to society, the damage caused by problem
gambling is far less than that of alcohol, tobacco, fatty foods, sug-
ary soft drinks, or any other number of things that the government
does not seek to ban.

Prohibitionists also point to the possibility of children playing on-
line as a justification to ban it. Now, Mr. Colopy, my colleague on
the witness panel, will show technology designed to prevent chil-
dren from getting on the Internet to gamble, and will speak to the
regulatory programs in the U.K. and elsewhere that work well, so
I won’t speak to those in particular.

But as a mom of four children ages 12, 9, 7 and 5, I would like
to say that in my opinion whether children gamble online is pri-
marily a parent’s responsibility, and it is their responsibility to
know what their children are doing on the Internet, make sure
they are not stealing their credit card, and make sure that they
have control of what is happening in their household.

Frankly, if a child is gambling behind their parents’ back and
stealing their credit cards, I imagine that online gambling isn’t
really the problem there and there are larger issues in that family.
But I do believe that if I do choose to enforce those rules in my
household, that we should have good government policy to support
my rules.

The UIGEA is not that good government policy. In the closing
hours of the last Congress, Senator Bill Frist slipped the UIGEA
into the port security bill. The UIGEA essentially deputizes finan-
cial institutions and makes them function as the Internet morality
police. The Internet gambling laws that we have right now are a
hodge-podge of antiquated laws, most of which don’t even con-
template the Internet. The governing Federal statute, the Wire Act
of 1961, has been interpreted by the Fifth Circuit Court to only
apply to sports betting, and not other forms of gambling like poker,
and few States actually have laws that speak directly to Internet
wagering.

In the proposed rule, the Treasury and the Fed make clear that
they do not intend to clarify what unlawful Internet gambling
means. In other words, they are going to create a crime, but they
are not going to tell anyone what the crime is. The regulators say
that it would be too difficult for them to go through the laws of
each and every State with respect to every form of gambling and
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ascertain what is or isn’t legal in each State. And yet that is ex-
actly what they are requiring the general counsel of each and every
bank to do.

This is no way to make regulatory law, and in my opinion, not
good government policy. Instead, the Poker Players Association
supports Representative Frank’s legislation to create a Federal li-
censing and regulation system for Internet gaming where States
can opt in or out of any or all forms of gaming.

We also support Representative McDermott’s bill to impose a
small tax on Internet gaming deposits, which would yield billions
of dollars for Federal and State governments. We also support Rep-
resentative Wexler’s bill to clarify that poker, bridge, mahjong,
backgammon, and other games of skill are outside the ambit of the
Federal gambling statutes, provided they have adequate protec-
tions against minors and compulsive gamblers.

The Poker Players Association also supports Representative
Berkley’s bill to study the issues with Internet gambling. Although
we believe there is adequate information available today, we be-
lieve that additional study will only make it more clear that licens-
ing and regulation is always better than prohibition.

In closing, though, I do want to go back to what I originally said,
that this for me is an issue of personal freedom and civil liberties.
Again, I would like to thank you for the opportunity to testify
today.

[The prepared statement of Ms. Duke follows:]
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Chairman Conyers and members of the Committee, I would like to thank you for the opportunity
to testify before your committee. Iam doing so as an American citizen who is concerned about
personal freedom and personal responsibility. Iam also here to express the views of the nearly
800,000 Americans who belong to the Poker Players Alliance.

As a mother of four who supports her family as a professional poker player, I have a personal
interest in the outcome of these hearings. I have excelled at my chosen profession, not only
supporting my family for 13 years from poker earnings but also becoming the highest female
money winner in tournament poker history over those 13 years. Having the right to continue to
pursue my profession, wherever I might choose to pursue it, is very important to me from both a
financial standpoint but also from the broader perspective of freedom, personal responsibility

and civil liberties.

At its most basic level, the issue before this committee is personal freedom -- the right of
individual Americans to do what they want in the privacy of their homes without the intrusion of
the government. From the writings of John Locke and John Stuart Mill, through their application
by Jefferson and Madison, this country was among the first to embrace the idea that there should
be distinct limits on the ability of the government to control or direct the private affairs of its
citizens. More than any other value, America is supposed to be about freedom. Except where
one’s actions directly and necessarily harm another person’s life, liberty or property, government
in America is supposed to leave the citizenry alone. Examples of Congress straying from this
principle are legion, but few are as egregious as The Unlawful Internet Gambling Enforcement

Act of 2006, or UIGEA.

To be sure, there are many who believe that gaming is immoral or unproductive. I don’t share
these beliefs, but I do respect them. What is harder to respect is the idea that just because
someone disapproves of a particular activity, that they would seek to have the government

prevent others from engaging in it.

Of course, opponents of gaming will cite the incidence of compulsive gambling and the possible

exposure of minors as reasons to prohibit it. With respect to compulsive gambling, this
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committee has received expert testimony confirming what most academic studies on compulsive
gambling have found: that the incidence of problem gambling in the population of adults who
engage in gambling activity is less than 1%. From a similar study in the United Kingdom, we
know that the availability of betting over the Internet does not increase it over time.
Furthermore, even if one’s primary concern were the very small incidence of compulsive
gambling, then licensing and regulation offer more effective and less intrusive means to combat

it.

Frankly, if the government is going to ban every activity that can lead to harmful compulsion, the
government is going to have to ban nearly every activity. Shopping, day trading, sex, chocolate,
even drinking water -- these and myriad other activities, most of which are a part of everyday
life, have been linked to harmful compulsions. Are we going to move inexorably toward a world
where we prohibit online shopping because some people compulsively spend themselves into
bankruptcy? Worse, are we going to ask banking institutions to monitor and regulate our
citizens’ online shopping behavior to determine when a purchase can or cannot be approved?
Gambling, like shopping, is the subject of compulsion in a very small percentage of the
population — less than one-tenth the number of people who have trouble with alcohol. In terms
of the damage to society, problem gambling is orders of magnitude smaller than tobacco,
alcohol, fatty foods, sugary soft drinks, and a great many other things that the government does
not seek to prohibit. And, let us again reniember that compulsive gambling occurs in less than
1% of the population, and that the availability of Internet gaming does not increase that

percentage.

Of course, prohibitionists point to the possibility of children betting online as the other
justification for prohibiting it. In fact, most people who seek to restrict individual freedom
invoke protection of children as their motivation. I suspect they find that that argument has more
resonance than what is often their real motivation -- to treat adults like children, and manage

their choices for them.

The reality is it is very hard for a child to lose money gambling on-line -- one needs to either

have a credit card or a checking account to do so -- cash cannot be used. The concern many
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point to is a child using their parent’s credit card to sneak online and gamble. First of all, in that
scenario, the parent will nearly always decline the charge -- and successfully. For that reason,
Internet gaming sites have a large incentive to ensure that their players are who they say they are,
and that they are of age, in order to avoid expensive charge-backs. Furthermore, presumably the
first time the parent sees an Internet gambling charge on their statements, one would hope a that
at minimum a very serious chat would ensue with the child. As a mother of four, however, I feel
the need to make this point: if a child is stealing a parent’s credit card and gambling on-line, that
family probably has much more serious issues than Internet gambling. I monitor my childrens’
online activity, and, frankly, that is my job, not my government’s. Of all the things I and other

parents worry about happening to our children on line, gambling is pretty far down on the list.

Still, if one’s primary concern is preventing minors from betting on-line, as opposed to
preventing adults from doing so, then licensing and regulation again provides a more effective
and less intrusive solution than prohibition. We will hear other expert testimony demonstrating

that there are highly effective identity and majority verification technologies available.

Again, though, I have to express my skepticism that that concerns about children are really what
is driving this debate. By that, I mean that I doubt that there is anyone who is opposed to
Internet gaming because of children who wouldn’t still be opposed to Internet gaming for adults,
even if it could be proven to them that children can be protected. However, if there are such
people on this Committee, or in Congress, I would urge them to look at the regulatory systems
being set up in the U.K. and other European nations, as they are highly effective. To reiterate: if
your concern in this matter is about children, there are solutions available. If, instead your

interest is in treating adults like children, then there are not.

What is remarkable to me about the UIGEA is that while it allows games of pure luck, like the
lottery, it prohibits a game of skill like poker. For nearly 200 years U.S. presidents, generals,
members of Congress, Supreme Court Justices and average citizens have enjoyed the challenge
and the fun that is poker. [ have no doubt that tonight, somewhere not too far from the U.S.
Capitol, groups of friends and family will open a deck of cards and play some poker. This

scenario will be replicated in almost every city across the U.S. That is because poker is an
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American pastime, it is woven into the very fabric of American history. Poker typifies
Americana just like baseball or Jazz and has become a positive ambassador of American culture
throughout the world.

Surveys have shown that more than 70 million Americans play poker at least once in a while.
And, within the past several years, an estimated 23 million Americans have begun playing with
people from all over the world via the Internet. Remarkably, though, some in Congress have
insisted that when you put the word “Internet” in front of poker, this American tradition and the
people who play it become suspect. I don’t believe that the government should be preventing
consenting adults from enjoying poker just because it has moved from the kitchen table to the

computer table.

Poker is a great egalitarian game. Anyone who is willing to learn, regardless of race, creed,
color or gender, can succeed at poker. And playing on the Internet gives millions of Americans
the freedom to enjoy the game in the comfort of their homes, when it would be otherwise
impossible to get to a casino, or gather others to play in person. As a mother of four young
children, I don’t have the liberty of being away from home every day or at night when my
children return home from school. The ability to play on the Internet allows me more time with

my family.

But my situation only represents a small section of the online poker playing community. Each
day the Poker Players Alliance receives emails from its members detailing why Internet poker is
important to them. Many of these emails detail a person’s physical disability and why they are
unable to get to a casino, and in some cases suffer from muscular diseases which do not allow
them to hold cards or poker chips and the virtual game is the only way for them to play. Other
emails describe how they are caring for sick loved ones who are home-bound or bed ridden and
the few hours they get to play poker in the comfort of their home is their escape from the
monotony of their day. There are countless stories, of every day law-abiding Americans who
play Internet poker, and for whom the proposed ban on poker would have tragic unintended

consequences.
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The vast majority of Internet poker players are doing so for recreation and entertainment. On
average, a person spends $10 a week playing online poker. 10 dollars! You can’t even get a
movie ticket for that price where I live! But with poker not only do you get the satisfaction of
engaging in a skillful endeavor, you actually walk away with something more than a ticket stub!

You walk away with keener mathematical and negotiation skills.

I don’t believe that poker and the people who play it should be lumped into the category of
gambling or be called gamblers. For me, and for other professionals, this is a job, and some of
us are better than others. Whether a professional is playing with someone for whom poker is an
avocation does not change the question of whether the game itself is one of skill. Yes, for the
majority of Americans playing poker is hobby. This is how these people choose to spend their
hard-earned dollars and they should have the right to choose how to spend their discretionary

income, whether it be on poker or anything else.

There is critical distinction between poker and other forms of “gambling” which is the skill level
involved to succeed at the game. I cannot stress this point enough: in poker it is better to be
skillful than lucky. 1 ask anyone in this hearing room to name for me the top five professional
roulette players in the world or the number one lottery picker in America. It is just not possible
(my apologies to one obvious candidate, Congressman Sensenbrenner). We can however have a
real discussion about the top five professional poker players, just like we can have a discussion

about the top five professional golfers.

Few can debate the skill elements involved to be successful at poker. From mathematics and
probability to psychology and money management, numerous authors and academics have drawn
analogies between poker and other endeavors that involve strategic thinking. John Von
Neumann regarded as the greatest mind of the first part of the 20" century used analysis of the
game of poker in his seminal book on game theory, “Theory of Games and Economic Behavior”
as a method of modeling decision-making under incomplete information. When asked why he
did not use chess he deferred to the skill elements of poker which encompass all aspects of

human intellect, calling chess not a game but merely an exercise in calculation.
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Everyone agrees that the betting elements and hand selection involved in poker are skill
elements. But I hear people say all the time that poker is only a game of skill for good players
and the vast majority of recreational players are playing a game of luck. This is as absurd as
asserting that bad golfers are playing a game of luck while only the pro golfers are playing a
game of skill. If we all agree that putting and driving and other elements of golf are skill
components then whether someone is a good putter or a bad putter doesn’t change whether
putting is a skill or not. It is the same in poker. If someone is poor at betting or good at betting

has no bearing on whether the betting component of the game itself is a skill component.

Go into any bookstore in America and you will likely find a display table covered in books about
how to play poker and poker theory. The fact that one can learn poker and get better over time is

clear evidence that skill is a dominant factor in the game.

I will concede that chance does play a role in poker. But it is true that chance plays a role in
every human activity. Chance plays a role in getting through a traffic light safely. We know that
is true because people who exactly follow the rules of the road get in accidents every day across
America because of chance. And yet no one is claiming that driving is a game of chance and not
a skill! Poker is a game of skill with an element of chance. But to call poker pure chance is just

pure ignorance.

To further explain this point, let me try to illustrate it in two ways. If I could program a robot
with the rules of poker, when to decide to check, raise, fold, etc. -- but gave it no “skill” so that it
made these decisions radomly, that robot would lose nearly 100% of the hands in which it

participated.

For those not content with the example of the robot, let me try another approach. One defining
charateristic of games of skill is this: a player or team can intentionally lose. If I suggested that
you should play slots, roulette, baccarat, or lottery and seek to lose, you could no more make
yourself lose than you could make yourself win, as long as you continued playing. However, at
golf, tennis, baseball or other games of skill it is entirely possible to lose on purpose. Losing on

purpose is playing in defiance of the concept of skill, and thus proves the existence of the skill
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element in the game.

Several analogies can be made between playing poker and crafting public policy. But millions of
poker-playing Americans were stunned last year when politicians decided that playing Texas
Hold *em over the Internet was so pernicious that the government must deputize financial

institutions to prohibit personal financial transactions to certain forms of online gaming.

As we all know, in the closing hours of the last Congress, behind closed doors, Senator Bill Frist
managed to slip the UIGEA into the Port Security bill. That law seeks to deputize financial
institutions, and have them function as the Internet morality police. Ironically, however, that law
did nothing to clarify what actually constitutes an unlawful Internet wager. It exempted certain
favored forms of gambling from that bill’s enforcement mechanism, but it clarified nothing as

legal or illegal.

Instead, Internet gaming is the subject of a hodgepodge of antiquated laws that were intended to
govern brick-and-mortar operations. The governing federal statute, The Wire Act of 1961, has
been found to only apply to sports betting; beyond that we have a morass of state laws which, for
the most part, did not contemplate the Internet. Nevada, North Dakota and Virgin Islands have
all taken steps to license non-sports betting, only to be told by the DOJ that even intra-state

Internet wagers are illegal.

In the proposed rule issued by the Department of the Treasury and the Board of Governors of the
Federal Reserve, the regulators come right out and say that they cannot and will not tell the
regulated community what constitutes an unlawful Internet wager. Let me emphasize -- the
posture of the Federal government is, “We are going to create a new federal crime, but we
will not tell you what it is.” In the proposed rule, the regulators explain their refusal to resolve
this by saying that to do so would require them to examine the laws of the federal government
and all 50 states with respect to every gaming modality, and that this would be unduly
burdensome. Yet that is exactly what they are requiring the general counsel of every bank
in the country to do. The committee has received testimony from the association representing

providers of pure skill games, such as chess and Tetris, complaining that unless the UIGEA
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regulations clarify what they are supposed to cover, they will be unable to hold chess
tournaments where people can win money, because, in the absence of clarity, banks will simply

block any transaction where people pay a fee to compete and win money.

Poker players believe that the UIGEA regulations should not apply to games where players
compete against each other and not against “the house” and where success is predominantly a
function of skill. Such games include poker, bridge, mahjong and backgammon, among others.
However, because neither UIGEA itself nor the regulations seek to address the issue, we cannot

make that case.

Instead, PPA supports certain other legislative initiatives which we believe are more rational.
We support H.R. 2046, Rep. Frank’s bill to license, regulate and tax Internet gambling, but
which allows states to opt out of the federal licensing system with respect to any and all forms of
gaming. We support H.R. 2610, Rep. Wexler’s bill to clarify that poker and other games
predominantly determined by skill are outside the ambit of the federal gambling statutes,
provided that they incorporate adequate protection against compulsive play, minor play, and
money laundering. We also support H.R. 2140, Rep. Berkeley’s bill to commission a National
Academy of Sciences study on how to deal with Internet gaming, because we believe any
rational examination will verify that licensing and regulation makes more sense than prohibition.
However, we believe that the experience of the U.K and other countries can provide the same

evidence.

Mr. Chairman, [ would like to close with the point I started with: this issue is about personal
liberty and personal responsibility -- the freedom to do what you want in the privacy of your own
home. I suspect that some on this committee support freedom, except where individuals would
use that freedom to make what they believe to be bad choices. “Freedom to make good choices”
is an Orwellian term for tyranny-- the governments of China, Cuba and Iran all support the
freedom of their citizens to make choices that their governments perceive as good. For those
whose religious or moral beliefs hold gaming as abhorrent, I fully support their right to live by
those beliefs. I support their right to choose to not gamble. What I do not support, and what this

Committee and this Congress should not tolerate, is an effort by those people or anyone else to
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prevent me and the millions of people like me from playing a game we find stimulating,
challenging and entertaining. However you might feel about gambling on the Internet, I would

suggest that gambling with freedom is far more risky.
Again, Mr. Chairman and members of the Committee, I thank you for the opportunity to address

you today. Ilook forward to the testimony of my fellow panelists and the opportunity to engage

with you during the question and answer period.

10
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Mr. CONYERS. Thank you so much.

Tom McClusky, Vice President of the Family Research Council—
and they study a variety of issues, and for our purposes the one
that we are concerned with is gambling policy. He has written,
done television, radio. His works have appeared in Forbes maga-
zine, Investors Business Daily, and the Washington Times. We are
delighted to have him here as a witness today. Welcome to the
Committee.

TESTIMONY OF THOMAS E. McCLUSKY, VICE PRESIDENT OF
GOVERNMENT AFFAIRS, FAMILY RESEARCH COUNCIL

Mr. McCLUsky. Thank you, Chairman and all the distinguished
Members of the Committee, for allowing me to testify today.

Part of me was also hoping that Senator Al D’Amato, the well-
paid lobbyist for the Poker Players Alliance, would be here and join
us today. In one of those odd twists of fate, both the Senator and
my Dad used to play poker together when they attended Syracuse
University when they were younger. From the stories I have heard,
if poker is a game of skill, they could certainly use your teaching
there, Ms. Duke.

What the Senator and his colleagues lobby for today, though, is
very different from the mostly innocent gambling my Dad and the
Senator did way back when. In lobbying for legislation such as
Congressman Frank’s bill, which seeks to overturn Federal and
State laws in relation to Internet gambling, and also the bill spon-
sored by Representative Wexler which seeks to carve out an exemp-
tion for poker, Senator D’Amato and his friends seek to open up a
Pandora’s box of consequences. Adoption of these bills will lead to
an ominous corruption, dissolution of families and disruption of to-
day’s delicate negotiations between the United States and other
countries.

There are many reasons why Congress originally decided to take
a look at Internet gambling. It was only after continued prodding
from a unique coalition that Congress finally passed the Unlawful
Internet Gambling Enforcement Act, UIGEA, of 2006. This coali-
tion’s members represent a wide range of support, not only from or-
ganizations like my own and Eagle Forum, but a host of State fam-
ily groups, religious organizations such as the United Methodists,
Southern Baptists, National Council of Churches, every major
sports association, many major financial organizations, including
the American Bankers Association also supports this legislation.
They were joined by the National Association of Attorneys General,
the National District Attorneys Association, and the Fraternal
Order of Police.

This deep and diverse support on the Federal and State level
contributed to a version of the Unlawful Internet Gambling En-
forcement Act passing Congress in July of 2006 with a vote of 317
to 93. And it persuaded the Senate to include the bill in the Safe
Port Act.

Clearly, this bill was not some fly-by-night piece of legislation,
but a well thought-out measure that was years in the making. For
the answer to why such a large and diverse group would gather in
support of the UIGEA, one need only look at the study that Con-
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gress did quite a few years ago in 1999 under the National Gam-
bling Impact Study Commission.

The commission documented the grave toll gambling takes on so-
ciety. The report estimated the lifetime costs of gambling, including
bankruptcy, arrests, imprisonment, legal fees for divorce, et cetera,
mounted to about $10,550 per pathological gambler, and $5,130 per
problem gambler. With those figures, it calculated that the annual
cost of pathological gambling caused by the factors cited above
were approximately $5 billion, in addition to $40 billion in esti-
mated lifetime costs.

This financial cost to gamblers in turn affects their families. The
report continued that many families of pathological gamblers suffer
from a variety of financial, physical and emotional problems, in-
cluding divorce, domestic violence, child abuse and neglect, and a
range of problems stemming from the severe financial hardship
that commonly results from pathological gambling.

Children of compulsive gamblers are more likely to engage in de-
linquent behaviors such as smoking, drinking and using drugs, and
have increased risk of developing problems of pathological gam-
bling themselves. As access to money becomes more limited, gam-
blers often resort to crime in order to pay debts, appease bookies,
maintain appearances, and garner more money to gamble.

Now, the aforementioned concerns address gambling as a whole.
When you add the anonymity of the Internet, the troubles caused
by gambling increase exponentially. It is the uniqueness of the
Internet when it comes to gambling that inspired the aforemen-
tioned Dr. Howard Schaffer, the director of Harvard’s Medical
School’s Division on Addiction Studies, to call Internet gambling
the “crack-cocaine of the Internet.”

Due to the ease with which online gamblers can play from home,
online players can gamble 24 hours a day from home with no real
sense of the losses they are incurring. Additionally, while many
Internet gambling sites require gamblers to certify that they are of
legal age, most make little or no attempt to verify the accuracy of
the information. The intense use of the Internet by those under the
age of 21 has led to concerns that they may be particularly suscep-
tible to Internet gambling.

Now, in September, the British Gambling Prevalence Survey was
published by the National Center for Social Research in the United
Kingdom. This large objective government study shows the Inter-
net and electronic forms of gambling are far more addictive than
traditional social forms of gambling.

Only 1 percent to 2 percent of Britons who play the lottery are
problem gamblers. The study found that 1 percent of people who
bet on horse races off-line are problem gamblers, and the rate is
about 3 percent for bingo and slot machines. Before I get the ques-
tion, the rate of problem gambling for private betting, as in the
case of the Senator and my Dad, was a much lower 2.3 percent, so
I think they are okay.

But compare that with the problem gambling rates for people
who gamble on computers: 11 percent for fixed-odds betting termi-
nals, similar to video poker or video lottery terminals in the U.S,;
12 percent for systems that take spread-bets and outcomes ranging
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from sports races to stock prices; 7.4 percent for other types of on-
line betting such as poker.

Now, I see that my time is up, except the aforementioned
Annenberg study I think found that the UIGEA is working before
it has even had a chance to be implemented. According to
PokerSiteScout.com, a website dedicated to web statistics for online
gambling sites, a number of online gambling operators has stopped
accepting bets from players identified to be in the United States.

Now, as I can picture my Dad saying to former Senator D’Amato
and the questionable alliance behind him, when you have the law,
the States, financial institutions, religious and family organizations
and an array of law enforcement agencies against you, it is about
time to fold your cards and go home.

Thank you.

[The prepared statement of Mr. McClusky follows:]

PREPARED STATEMENT OF THOMAS E. MCCLUSKY

Thank you, Mr. Chairman, and all the distinguished Members of the Committee
for allowing me to testify today. Part of me was also hoping that former Senator
Al D’Amato, the well-paid lobbyist for the Pokers Players Alliance would join us
here today. In one of those odd twists of fate the Senator used to play poker with
my Dad many years ago when they were at Syracuse University together.

However, what the Senator and his colleagues lobby for today is very different
from the mostly innocent gambling they did back in their youth. In lobbying for leg-
islation such as Congressman Frank’s bill, H.R. 2046, which seeks to overturn fed-
eral and state laws in relation to Internet gambling, and H.R. 2610, sponsored by
Representative Robert Wexler (D-FL), which seeks to carve out an exemption for on-
line poker, they seek to open up a Pandora’s Box of consequences. Adoption of these
bills will lead to anonymous corruption, the dissolution of families, and the disrup-
tion of today’s delicate negotiations between the United States and other countries,
notably the United Kingdom and Antigua.

There are many reasons why Congress decided to take a look at Internet gam-
bling, and it was only after continued prodding from a unique coalition that Con-
gress finally passed the Unlawful Internet Gambling Enforcement Act of 2006. This
coalition’s members represented a wide range of support not only from organizations
like Family Research Council and Eagle Forum and a host of state family groups,
but also from religious organizations such as the United Methodists, Southern Bap-
tists and the National Council of Churches. Every major sports association and
many major financial organizations including the American Bankers Association
also supported the legislation. They were joined by the National Association of At-
torneys General, the National District Attorneys Association, and the Fraternal
Order of Police. This deep and diverse support on the federal and state level contrib-
uted to a version of the Unlawful Internet Gambling Enforcement Act passing Con-
gress in July of 2006 with a vote of 317-93, and it persuaded the Senate to include
the bill in the SAFE Port Act.

Clearly this bill was not some fly-by-night piece of legislation but a well-thought-
out measure that was years in the making. For the answer to why such a large and
diverse group would gather in support of the UGIEA, one need only look at the Na-
tional Gambling Impact Study Commission, which was created by Congress in 1996
and issued its final report in 1999. The Commission documented the grave toll gam-
bling takes on society. The report estimated that lifetime costs of gambling (includ-
ing bankruptcy, arrests, imprisonment, legal fees for divorce, etc.) amounted to
$10,550 per pathological gambler, and $5,130 per problem gambler. With those fig-
ures, it calculated that the aggregate annual costs of pathological gambling caused
by the factors cited above were approximately $5 billion, in addition to $40 billion
in estimated lifetime costs.

This financial cost to gamblers in turn affects their families. The report continues
that “many families of pathological gamblers suffer from a variety of financial, phys-
ical, and emotional problems, including divorce, domestic violence, child abuse and
neglect, and a range of problems stemming from the severe financial hardship that
commonly results from pathological gambling. Children of compulsive gamblers are
more likely to engage in delinquent behaviors such as smoking, drinking, and using
drugs, and have an increased risk of developing problem or pathological gambling
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themselves. As access to money becomes more limited, gamblers often resort to
crime in order to pay debts, appease bookies, maintain appearances, and garner
more money to gamble.”

The aforementioned concerns address gambling as a whole. When you add the an-
onymity of the Internet, the troubles caused by gambling increase exponentially.
The theft of credit card numbers from customers is a very real concern and it is
much easier for gambling web sites to manipulate games than it is in the physical
world of highly regulated casinos. Additionally, gambling on the Internet provides
remote access, encrypted data and, most importantly, anonymity. Because of this,
a money launderer need only deposit funds into an offshore account, use that money
}0 gdamble, lose a small amount of that money, and then cash out the remaining
unds.

It is the uniqueness of the Internet when it comes to gambling that inspired Dr.
Howard Shaffer, the director of Harvard Medical School’s Division on Addiction
Studies, to call Internet gambling the “crack cocaine of the Internet” due to the ease
with which online gamblers can play from home. Online players can gamble 24
hours a day from home with no real sense of the losses they are incurring. Addition-
ally, while many Internet gambling sites require gamblers to certify that they are
of legal age, most make little or no attempt to verify the accuracy of the informa-
tion. The intense use of the Internet by those under the age of 21 has led to con-
cerns that they may be particularly susceptible to Internet gambling.

Problem gamblers between the ages of 18 and 25 lose an average of $30,000 each
year and rack up $20,000 to $25,000 in credit card debt, according to the California
Council on Problem Gambling. In a health advisory issued by the American Psy-
chiatric Association in 2001, ten percent to 15 percent of young people reported hav-
ing experienced one or more significant problems related to gambling.

In September, the British Gambling Prevalence Survey 2007 was published by the
National Centre for Social Research. This large, objective government study shows
that Internet and electronic forms of gambling are far more addictive than tradi-
tional and social forms of gambling. Only 1-2% of Britons who play the lottery are
problem gamblers. The study found that 1.7% of people who bet on horse races off-
line are problem gamblers, and the rate is about 3% for bingo and slot machines.
But compare that with problem gambling rates for people who gamble on computers:
11% for fixed-odds betting terminals (similar to video poker or video lottery termi-
nals in the U.S.), 12% for systems that take spread bets on outcomes ranging from
sports to political races to stock prices, 6% for online betting with bookmakers, and
7.4% for other types of online betting, such as online poker. The data is unequivocal:
gambling online is several times more addictive, and regulation of online gambling
in Britain doesn’t change this fact.

And before I get the question, the rate of problem gambling for “private betting,”
as in the case of my Dad and Senator D’Amato many years ago, is a much lower
2.3%.

In June of this year an aggrieved father, Pastor Greg Hogan, Sr., gave powerful
testimony to the House Financial Services Committee on how his son, also named
Greg—a college student with a bright future ahead of him—became addicted to on-
line gambling. Mr. Hogan told the heartbreaking story of how his son became ob-
sessed with playing poker online and, due to the ease with which it was offered to
him (as it is offered to college students across the U.S.), Pastor Hogan’s son soon
found himself saddled with such deep losses that he turned to bank robbery to pay
his debts. Now the main debt Greg Hogan, Jr. is paying is to society in the form
of a 20-year sentence in federal prison. What Greg Hogan, Jr. did was wrong and
he is paying for it. However, his family and other families continue to suffer as
those they love become obsessed with Internet gambling.

By passing the Unlawful Internet Gambling Enforcement Act of 2006 Congress
was sending a strong message that it was willing both to protect states’ prerogatives
and to protect families. Even before the recent release of the Department of Treas-
ury’s regulations in connection with the UIGEA, Congress’s efforts to combat unlaw-
ful Internet gambling showed immediate fruit.

A recent National Annenberg Survey Center study found that the number of col-
lege students who gambled in 2006 fell by 70 percent the next year, following the
passage of the UIGEA. The new law restricts banks from transferring funds to
Internet gambling sites, all of which operate outside the U.S., so many sites closed
as a result.

According to Pokersitescout.com, a web site dedicated to web statistics for online
gambling sites, a number of the online gambling operators have stopped accepting
bets from players identified to be in the United States and the overall use of these
sites has dropped drastically. These losses for online gambling sites are victories for
American families; it would be a shame if this Congress decided to reverse the rare
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strong bipartisanship and rapid progress that have been shown on this important
issue.

As I can picture my Dad saying to former Senator D’Amato and the questionable
alliance behind him, when you have the law, the states, financial institutions, reli-
gious and family organizations, and an array of law enforcement agencies against
you—it is time to fold your cards and go home.

Mr. CoNYERS. Thank you very much, Mr. McClusky.

Mr. Michael Colopy is the Vice President of Aristotle, Incor-
porated, a major developer of computer software, and has recently
developed one brand called INTEGRITY, which provides com-
prehensive age and identity verification services to its customers.
This verification software has been featured very widely and I
think he would want to explain it a little bit further.

Welcome to our hearings today, sir.

TESTIMONY OF MICHAEL COLOPY, VICE PRESIDENT FOR
COMMUNICATIONS, ARISTOTLE, INC.

Mr. CoLopPy. Thank you, Mr. Chairman.

As somebody who worked here many years ago on the Demo-
cratic side of the aisle, it has been something I learned from pre-
vious Chairmen that unless strong coffee has been served, it is best
not to read your statement if there have been witnesses ahead of
you. So taking that advice, I am going to paraphrase what I have
to say, and also get to some issues that have been touched on ear-
lier so that the Q&A might be more practical in its focus.

Also, I should add that despite the fact that Aristotle is one of
the global leaders in age and identity verification, I am not, techno-
logically speaking, the sharpest card in the deck, with apologies to
Ms. Duke. But there are policy issues and there are practical mo-
dalities that we need to discuss that directly respond to issues that
have been raised—two in particular.

One is, of course, screening out the underaged. I was happy to
hear that Congressman Goodlatte did not say again what was said
here last year, which we never had the chance—we were not called,
as we were today, so we weren’t here to present evidence to the
contrary. But for a few years, responsible major industries that
wished to adhere to best practices and reflecting the fact that the
courts have always held the State has a compelling interest in pro-
tecting children, they sought to use technology not just to market,
but to protect.

When it comes to those who are underage, of course, there are
restricted products and services—tobacco, alcohol and so on. These
industries, and today on a massive scale, deploy age and ID
verification to screen out the underaged. In fact, screening online
is far more effective than checking a driver’s license at the local 7-
11.

There simply is no argument to be made anymore and there
hasn’t been for a while, that effective and available age identifica-
tion is deployable and affordably so. That is being done by the larg-
est beer brewers in the United States today. It is being done by 358
major financial institutions. It is being done by distillers. It is
being done even by State lotteries.

The second question I wish to address of the two principal ones
is the one of protecting people from themselves. Aside from the
philosophical issue of it—and I must say this is the second hearing
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in which we have been asked to testify where I have heard John
Stuart Mill mentioned. Perhaps he should be made an honorary
witness at the table hereafter. But the argument that addiction per
se is a disqualification for the implementation of a given policy is
one that can and must be addressed in terms of its practical solu-
tions.

One thing that this company did when it went first way out on
a limb, and now became the leader in this field, it sought to look
at the social downside and benefit to the use of its technology. It
created something called the “self-exclusion list.” SEL is a global
system that allows an individual, acknowledging addiction, to put
themselves within the system so that any casino, online or bricks
and mortar, when they present their identification would essen-
tially as a proxy for that individual, exclude them as voluntary self-
therapy.

It is only one of many pieces if we are talking about therapy, but
nonetheless, to help an addicted individual avoid relapse is one
piece of that therapy. It is something that social service organiza-
tions the world over recognize the value of. It also directly address-
es the question of whether or not there are tools that can be built
into the system to address addiction and are also currently avail-
able and deployable. And yes, indeed, they are.

There are other points to be made. For example, the question of
verification, and I know from questions I have from Members that
there has been some confusion, particularly because in dealing with
alcohol over the years, the Federal Trade Commission has used the
term “verification” in a rather sloppy way, allowing for example
that sites that simply have an age screen that says “you must be
18, tell us you are 18 and in you go,” can and should not be charac-
terized as verification. I mean, every run-of-the-mill legal or illegal
operation can do this and does it. In fact, the most disreputable
ones do it with more panache than legal ones.

So I would point out, and I would ask the Committee if its defini-
tion corresponds to the Latin roots of this word, that is “to estab-
lish as true.” That is the term as we use it, as verification. Ronald
Reagan was mentioned earlier. In the entire negotiations over stra-
tegic weapons limitation, verification was used as the standard of
immutable proof beyond arbitrary self-selection or self-attestation.
So in the case of verification as we use the term and as we deploy
it, it is against public records of data. It is not somebody simply
alleging that they are of age.

And finally, there is the question of credit card usage. Credit
cards are common among teenagers, my own included. They cannot
and should not be used as proxies for age, as the credit card issuers
themselves say. That is something that also should be addressed
in discussing these issues.

Thank you very much.

[The prepared statement of Mr. Colopy follows:]

PREPARED STATEMENT OF MICHAEL COLOPY

Mr. Chairman and Members of the Committee, good morning.

I am here at the Chairman’s request as the representative of Aristotle Inc., a
leading provider of verification services for child protection online. Age and ID
verification online first emerged several years ago as a solution of choice for many
industries concerned about their social responsibilities to the broader society, espe-
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cially where their marketing and sales efforts might reach underage teens or expose
children to risk. Even three years is a generation in the lifecycle of technology. The
Internet has brought an acceleration of technological remedies that are far more ef-
fective today than they were at the start of the last Congress: state-of-the-art online
verification illustrates this pattern.

The Sixty Minutes report you just viewed is a relevant illustration of how in the
instance of online gaming robust technology can be used by responsible private en-
terprise to perform a necessary social good. But the robust verification capability
you witnessed is unfamiliar to those who do not follow these technological develop-
ments closely. As recently as last fall, some Members of this body professed to be
unaware of the online age verification and ID methods the CBS report appropriately
demonstrated, giving this as their reason to support the selective online gaming
ban. Yet, the tech savvy son of the producer of Sixty Minutes could not enter the
gaming site that uses an effective verification service but easily penetrated those
that do not deploy it. That report first aired in November, 2005: the robust system
that kept the youngster out of the gambling site is even more effective today and
in Vle(listly more widespread use across the United States and in other parts of the
world.

I am here as a stand-in for John Phillips, the CEO of Aristotle Inc. whose age
and ID verification system, INTEGRITY, is the backend of the effective system in
the unscripted test you just saw. Commenting on what Aristotle does for its many
clients is not our custom but we were persuaded to appear because of erroneous as-
sumptions about age verification that should not be left uncorrected, particularly
where they pertain to child protection.

America is a society guided by humane principles: we are also an economy built
on free enterprise. In the context of today’s hearing, therefore, there are two consid-
erations that should guide this exploration: First, what is necessary to provide rea-
sonable protection to society’s most vulnerable members, reduce fraud and mitigate
risk, and, second, how is the market choosing to do this?

Over the last ten years, law enforcement and consumer protection agencies as
well as industry self-regulatory bodies have recognized the need for rapid online
identity verification for Patriot Act and anti-money laundering compliance, fraud
prevention and for risk mitigation involving age-restricted products such as tobacco,
alcohol, pharmaceuticals, video games and mature content from many sources.

Alongside the steep rise in public concern, online age and ID verification has ma-
tured as a needed solution such that any merchant may do online what is routinely
done at stores every day across America. In fact, as ever more efficient technologies
and databases have been developed, online transactions have become in many in-
stances faster and less risky than the visual driver’s license scans that suffice for
alcohol or cigarette purchases in America’s neighborhood convenience stores, res-
taurants and bars. And although it is certainly true that no manmade system is
foolproof—whether it be a seatbelt, an airbag or an airplane, the verification meth-
ods now deployed justify a relatively high degree of confidence. Which is why they
have earned broad adoption across American commerce.

Government agencies that monitor commerce have been notably slower than the
market in recognizing what has been happening but that too is gradually changing.
The Federal Trade Commission and other agencies have urged that reliable state-
of-the-art methodologies available on the market be deployed to protect children
from accessing promotions intended only for adults. In its 2003 report to Congress
on the marketing of beverage alcohol products, the FTC pointed to the emergence
of online methods, and Aristotle’s service in particular, as addressing this public
need} (See FTC Report to Congress: Alcohol Marketing and Advertising September
2003).

Aristotle’s INTEGRITY verification technology is one logical response to the acute
need of marketers for reliable, robust and commercially reasonable protective
screening that also addresses important privacy and security concerns. Depending
primarily on public records data rather than on personal financial information, IN-
TEGRITY comprises several levels of authentication in a methodology that matches
process to risk. The INTEGRITY system is now a major component of the private
sector’s accommodation of mounting public pressure for a technological solution that
is both socially responsible and commerce friendly.

According to Forbes Magazine, Aristotle’s INTEGRITY verification service is the
market leader in online identity and age verification. INTEGRITY is utilized today
by global Fortune 1000 enterprises that are required either by law or best-practices
professional codes of conduct to identify individuals requesting permission to enter
a facility, a website, open an account or conduct certain transactions online.

Institutions relying on INTEGRITY include more than 350 of the nation’s largest
financial services companies, government agencies and airport security authorities,
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wineries, distillers, makers of premium cigars, video game publishers and the major
motion picture studios. In general, the firms with the greatest market share are the
most assiduous users of INTEGRITY.

It is utilized to comply with the multi-state Tobacco Master Settlement Agreement
provisions that prohibit marketing to minors. The service exceeds the strict stand-
ards of such laws for online age-verification as California’s Business and Professions
Code §22963, and Virginia Code §18.2-246.8, governing online tobacco sales.
Aristotle’s INTEGRITY service offers indemnification in the event of failure. Since
adoption, not once has that happened. Blocking underage teens from purchasing to-
bacco online is believed by most citizens to be an important social value. (The Cam-
paign for Tobacco-Free Kids (http:/tobaccofreekids.org/Script/DisplayPress Re-
lease.php3?Display=425) presents the urgency of this issue on its website.)

Hollywood has also seen the wisdom of the new approach to marketing. The major
motion picture studios use INTEGRITY to comply with the Motion Picture Associa-
tion of America (MPAA) guidelines for restricting minors’ online access to studio
promotions with “R” rated content. In fact the overwhelming majority of visitors to
studio sites with restricted ads are age verified through Integrity.

Vendors in the beverage alcohol business use INTEGRITY as well. In the new era
of direct wine shipments, for example, online age verification has become an essen-
tial component for compliance and responsible marketing across the United States.
Without a verification service such as INTEGRITY, Members of Congress and the
general public would not be able legally to purchase fine cigars, wines, lottery tick-
ets or R-rated movies by mail, by telephone or online.

Another social mandate that relates to the question, online gaming, before the
committee today, that INTEGRITY is designed to meet is in the area of problem
gambling. In addition to the risk mitigation and child protection benefits of age and
identity verification, this service benefits those individuals who acknowledge that
they are problem gamblers and wish to avoid relapse. There are several components
to effective therapy for this affliction but allowing an individual to establish a block-
ing mechanism is one part of such a program. A central self-exclusion list program
(SEL) has been under development over the last several months and is now de-
ployed. Through the SEL individuals will be able to put their own names on a con-
fidential list of those who do not wish to be solicited or allowed to open an account
with a casino. As with all data in the INTEGRITY system, the list is strictly con-
fidential, and the names would not be disclosed to anyone. Individuals could remove
their names from the list after a set minimum period.

In the United Kingdom, INTEGRITY is widely used by licensed casino operators
to comply with the strict UK requirements for age verification online.

The question sometimes arises: in the web world, how can a governmental juris-
diction mandate the exclusion of persons entering online from outside its authority?
The method is known as IP geo-location. It’s true that some IP addresses can only
be identified at a country level. And there are certain types of proxies and satellite
IPs that prevent us from geo-locating and that the geolocation technology can’t be
applied to long-distance modem dialup calls (e.g., a user from California calls a
dialup number in New York).

The good news is that we can identify these types of IP addresses. And these IP
addresses are assigned low confidence scores.

Organizations like the New York Lottery and the BC Lottery only use IP address-
es that are scored at near 100% confidence, meaning that we are nearly 100% cer-
tain that any given IP address correctly correlates with a location. Addresses not
scoring very high are excluded.

Overall these exclusions represent only a very small percent.

The solution allows us to be 100% compliant. Because we are only delivering IP
addresses that are scored virtually at the 100% confidence level, we are able to ad-
hering to the lotteries’ strict compliance requirements.

As a practical matter, everyone in this room at some time orders airline tickets
or executes some similar transaction where the vendor needs to be fairly confident
that the purchaser is who he says he is. This kind of real time vetting online is
now routine.

In their determination to “do the right thing” and comply with the law while mar-
keting responsibly under best practices standards, a large and growing number of
enterprises across the broad spectrum of American commerce have adopted online
age and ID verification. The market leaders have spoken and there is no ambiguity
remaining. Simply put, they have opted for responsible child protection in the form
of state-of-the-art online age and identity verification, making effective age and ID
verification the norm. The substantial and growing danger, especially to the young,
that unrestricted access over the Internet represents has stimulated technological
solutions by the private sector such as INTEGRITY.
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In its simplest terms, the case for deploying this child protection measure has
never been more apparent or compelling. Age and ID verification is efficient, effec-
tive, reliable and available nearly everywhere.

Thank you. I look forward to responding to your questions.

Mr. CoNYERS. This has been a very engaging morning for us. I
would like to ask, starting with Ms. Hanaway, to indicate anything
that she has heard here from her co-panelists that she would want
to give us some comment about or caution the Committee or take
mild issue with, or anything else she may be thinking that is re-
portable in the record.

Ms. HANAWAY. Mr. Chairman, that is a very broad question.
Thank you for that opportunity to comment on some of what the
other panelists have said.

I think I might be better to defer to more specific questions. I
will say this about the last witness’ testimony. Boy, it would be
helpful to law enforcement if there were real online verification
ability of age, but almost in the reverse of the context that he just
described.

If we could verify that those going on sites that were available
to underage kids really were under the age of 18 and not child
predators; if we could really identify who people were because the
context from a prosecutor’s perspective in which we most often see
people making misrepresentations about their age is in the context
of predators preying on children and saying that they are under 18.
So if we could find a tool that really was verifiable, it would be
helpful. It really would.

Mr. CoNYERS. Mr. Colopy?

Mr. CorLopy. Well, I am delighted to tell the Justice Department
that the very tool I described does exactly that. In fact, in the IN-
TEGRITY system, we also have access to complete registered sex
offender lists. So not only can you establish that someone stupid
enough to come in under their own name and is a registered sex
offender is now in your site, we can also verify that every person
coming in is of a certain age, and if there is an anomaly, they don’t
get on. So the solution that you are looking for, ma’am, exists.

Mr. CoNYERS. Ms. Hanaway?

Ms. HANAwAY. If T understand correctly, and I really want to un-
derstand correctly, Mr. Chairman, I think that his system works
only if the person logs on to whatever computer service they are
using by putting on their own identity. The situation we most often
find is that people pose as someone else. I don’t know that the sys-
tem that has just been described has an ability to detect whether
you are using someone else’s identity as you are logging on.

Certainly, it is easy to find sex offenders if they log on using
their own identity, but most often they pretend to be someone else.
From what I have heard, I don’t see how the system screens for
that, screens for either a minor who wants to gamble, taking the
identity of a parent or an aunt or an uncle, or a sexual predator
taking the identity of someone else and going online, someone who
really exists and really is of age-appropriate and economic-appro-
priate status.

Mr. CorLopry. Well, first of all, it is important to say that as with
seatbelts, airbags and anything else, no system is perfect. But the
system that we are deploying has many different points of
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verification. I am not sure if you have it, but 60 Minutes did a test
of this to demonstrate definitively.

It did actually what they thought was a sting on a site where a
CBS producer’s son attempts to get on the Internet using his fa-
ther’s credit card and posing as his father, and was repeatedly
rebuffed. He never succeeded, which was startling. However, when
they went to systems that did not have robust age verification, in-
cluding some outside the country, he got in rather easily.

So without telegraphing to every teenager what all those points
of data are, I wish to emphasize emphatically that the issue that
has been raised is addressed by the technology we are deploying
today.

Mr. CONYERS. Ms. Duke, what have you heard here that would
make you want to make a comment at this point?

Ms. DUKE. That is a dangerous question to ask me. I want to just
respond very quickly to Ms. Hanaway’s concern that only if you log
on as yourself can you identify someone. There is technology out
there right now which is called SNARE. It is from a company
called Iovation, which is out of Portland, Oregon. It is used by such
companies as, for example, Dell Financial Services Online.

It is a new technology and it is patented. It has to do with device
sharing, as opposed to worrying about who a person is, once a per-
son is logged onto a computer and been identified as a bad guy,
then any computer that that person is related to will also be shut
down if you choose to. You can set the SNARE or the trap for as
wide as you want, for as many associations as you want.

So for example, if I log on and they find out I am a minor or they
were to find out that I was, say, a compulsive gambler or someone
who is a predator, and I logged onto a computer, if I had logged
onto another person’s computer, their computer would get shut
down and then whoever that computer, that user had shared a
computer with would also shut down. So it is like if you tell two
friends, if we remember that commercial, it is like that. And again,
you can set the trap for as wide as you want.

What that does is it makes it so that someone cannot create new
accounts. If they create a new account, it is their computer that is
tagged as bad, and not their account that is tagged as bad, and ac-
tually not their personal identity that is tagged as bad. In fact, the
software is completely blind to the person’s identity. They only care
about the device.

Now, the interesting thing about this is that these devices are
shared by any company that chooses to use these services. So once
Dell Financial Services, for example, finds out that there is a bad
guy on their network, then if MySpace chose to use this, that per-
son would be identified as bad automatically for their network.
They wouldn’t have to do a bad thing on MySpace for MySpace to
know about them.

So there certainly is a lot of really good technology out there that
is completely blind to the user and only interested in the device,
which is a much more powerful way to stop these people from get-
ting online.

As a second point, as far as the prosecutions that have taken
place in the Justice Department, my understanding is that they
only apply to companies that are engaged in sports betting, that ac-
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cept sports betting wagers, as they should, because the Wire Act
of 1961 clearly states that sports betting is illegal. However, there
aren’t any prosecutions that pertain to poker because the Federal
decisions that we have on that up to the Fifth Circuit Court state
very clearly that poker is not covered by the Wire Act.

So I am not sure how that is germane necessarily to the UIGEA
which clearly states that if an activity is legal in the State, then
it should remain legal in the State because it doesn’t supersede the
Wire Act. And if it is illegal in a State, then it should remain ille-
gal in a State, that that is really a State-by-State issue that now
has some Federal governing to it. So yes, the people from
BetonSports got prosecuted. They were accepting sports wagers.
NetTeller was involved in sports wagering and so have all the
other prosecutions that have been involved.

As far as Mr. Goodlatte’s testimony to the individuals, and Mr.
McClusky’s, that have bankruptcies in their family, I just want to
say quickly that if we start legislating based on individual cases of
people having bankruptcy, we are going to be in pretty big trouble
because we are going to have to legislative basically every activity.

The issue for me is that people make bad decisions all the time
that create bankruptcy and problems in their family. For example,
accepting a sub-prime zero percent down mortgage has created a
lot of bankruptcies recently. Online shopping or shopping in real
life has created a lot of bankruptcies.

If we choose to be on every activity that creates financial hard-
ship in a family, we are going to be banning basically every activ-
ity. If we choose to ban anything that hurts a family, we are going
to be banning McDonald’s, for example, because many fathers die
prematurely from eating fatty foods and leave their children with
no means to support themselves, and you know, a lot of ruining of
lives occur because people are eating too many McDonald’s’ ham-
burgers. I would hope that we aren’t going to ban that either.

Mr. CoNYERS. Thank you.

Before we go to vote, we are going to recognize Mr. Smith, but
I have to ask Professor Weiler what he has made of the discussion
with his fellow panelists.

Mr. WEILER. Mr. Chairman, thank you. I was struck not by what
I heard, but what I did not hear. In particular, I would be inter-
ested in the position of the Justice Department if, for example, say
China hypothetically, were to prosecute an American citizen and
put them in prison in violation of an international legal obligation
owed to the United States.

Simply they would say to the United States that under our inter-
nal Chinese law, this individual has no defense, despite the fact
that we recognize that we are violating the international obligation
to you, and then China moved to withdraw the commitment they
had given to the United States. What would be the position of the
Justice Department in such a situation, with a little rider, that
China would add, “and we have learned this trick from you”?

Mr. CoNYERS. What do you think, U.S. Attorney?

Ms. HANAWAY. Well, I think it would be unwise, Mr. Chairman,
for me to try and answer a hypothetical situation that does not
exist. I will say that we are currently in the district for which I
am U.S. attorney prosecuting BetonSports; that there have been
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motions made suggesting that our prosecution violates the World
Trade Organization treaties. Obviously, this is currently being liti-
gated, so I can only talk about the positions we have taken on the
public record, and those are essentially two.

The first is that this Congress in enacting the statutes necessary
to carry out those treaties said in the law that nothing in those
treaties would overturn existing laws of the United States. The
Wire Act was already the law when those treaties were executed.
The second position that we have taken which really doesn’t go to
this country-to-country discussion is that the defendants as private
citizens don’t have a right to challenge under the treaty.

Mr. CONYERS. Are you mildly satisfied, Professor Weiler?

Mr. WEILER. Of course, Ms. Hanaway has answered honorably,
and that indeed is the position taken. I think it is a very unfortu-
nate position for the rule of law and for the reputation of the
United States in the world order. It is creating a highly dangerous
precedent for our own citizens trading in other countries.

Mr. CONYERS. Ms. Hanaway, why did you not mention horse rac-
ing in your list of prosecutions in Internet gambling?

Ms. HANAWAY. Well, I was highlighting, Mr. Chairman, some of
the more notable prosecutions that are currently going on. There
was no particular reason not to mention horse racing.

Mr. CoNYERS. Well, it has been noted that they are frequently
excluded from prosecution, generally, not in your area. You didn’t
know that.

Ms. HANAWAY. I had not heard you note that. I have heard you
note it now. I am not sure if there is a question in your notation.

Mr. CONYERS. Oh, there is. [Laughter.]

Ms. HANAWAY. I am sure of it.

Mr. CONYERS. Mr. Smith?

Mr. SMITH. Mr. Chairman, will we return after the vote?

Mr. CONYERS. You don’t want lunch, so the answer is yes, abso-
lutely, after the votes.

Mr. SMITH. Mr. Chairman, I will try to be brief.

Ms. Abend, when do you expect the regulations to be in effect for
the enforcement act?

Ms. ABEND. Thank you, Congressman, for asking about that. We
obviously are in the opportunity right now of an open comment pe-
riod which ends next month on December 12. Our intent, just as
in the timeframe of when we promulgated the proposed rule, is to
work very closely with the Federal Reserve Board and the Depart-
ment of Justice in a timely and thorough manner.

Mr. SMITH. Right. I understand all that. When do you expect
them to be effective?

Ms. ABEND. Well, Congressman

Mr. SMITH. Give me an estimate roughly.

Ms. ABEND. Congressman, until the comment period is closed, it
would be very difficult for me to say. We need to go through all of
those comments. We expect an awful lot.

Mr. SmiTH. Okay. I won’t pursue it, but it doesn’t seem to me it
was that difficult of a question.

Ms. Hanaway and Ms. Abend, what gaps are there in the current
law that need to be closed in order to properly enforce the prohibi-
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tion on Internet gambling, particularly with regard to payments or
anything else? Ms. Hanaway?

Ms. HANAWAY. Well, certainly it is the position of the Depart-
mgnt that Internet gambling in all forms is illegal under the laws
today.

Mr. SMITH. Are there any gaps in current law?

Ms. HANAWAY. I think it would be helpful to have some of the
further clarifications that were contained in legislation Congress-
man Goodlatte proposed last year. Perhaps some further specifica-
tion of the specific forms of gambling that are covered, although we
do believe and take the position that all forms of gambling, includ-
ing poker, are covered by existing law.

Mr. SMITH. Okay.

Ms. Abend, any gaps in the current law that need to be closed?

Ms. ABEND. Thank you, Congressman, for your question. Treas-
ury Department is not seeking additional authorities at this time.

Mr. SMITH. Okay. Thank you.

Ms. Duke, I have a couple of questions for you. First of all, con-
gratulations on your success. I have to say, you certainly got your
money’s worth from that Ph.D.

Two questions. One, do you see any distinction between poker
and other forms of gaming, or do you think they are all the same?

Ms. DUKE. No. From a civil liberties standpoint, I would call
them all the same.

Mr. SMITH. Okay.

Ms. DUKE. However, there is a very huge distinction between
poker and other forms of gambling. Other forms of gambling are
house-banked and are designed so that the house has an edge. So
that when someone chooses to play them, they know that they are
mathematically guaranteed to lose in the long run, but they are
choosing to try to get lucky in the short run.

Poker is a game where you can play with an edge because it is
a game of skill. So it is a game that you can get better at that actu-
ally has quite a bit of social utility in terms of, for example, en-
hancing mathematical skills or negotiation skills. In fact, John Von
Neumann——

Mr. SMITH. Let me stop you there. I will take your word for that.
I want to ask one more question before we have to leave.

Ms. DUKE. Okay.

Mr. SmiTH. In the last James Bond movie called Casino
Royale

Ms. DUKE. Yes.

Mr. SMITH [continuing]. James Bond draws an inside straight
flush. What are the odds of that occurring? [Laughter.]

Ms. DUKE. An inside straight flush will happen with one card to
come 2 percent of the time, but that doesn’t mean that it is a game
of luck. It means that 98 percent of the time, he wouldn’t have had
that, and it frankly shouldn’t have been involved in that hand, and
a good player knows that because we play with an edge and we
constantly get ourselves into mathematical—

Mr. SMITH. I am not questioning your skill at all. So it is 2 per-
cent on an inside straight flush.

Ms. DUKE. Right.

Mr. SmiTH. What about a royal flush?
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Ms. DUKE. Well, a royal flush will happen about one in every
6,000 or so hands, but you can use any cards from your hand what-
soever in Texas Hold’em. It is different for different games.

Mr. SMITH. Mr. Chairman, I think we are getting free tutoring
today.

Ms. DUKE. But the fact that I know those statistics shows that
it is a game of skill, even in the short run, even in one hand or
one turn of the card.

Mr. SmiTH. Okay. Thank you, Ms. Duke.

I yield back the balance of my time.

Mr. CoNYERS. The Committee will stand in recess for a while.
We hope that we can have our guests go back to the room there,
because your discussions among each other are very important.
They help us in flushing out some of these very complex questions.

So let us stand recess until the votes are taken.

[Recess.]

Mr. CONYERS. Excuse the voting necessities of the Committee.

The Chair recognizes the gentleman from Florida, Bob Wexler.

Mr. WEXLER. Thank you very much, Mr. Chairman. I first want
to thank the Chairman for holding what I think is an extremely
compelling and illuminating hearing. I particularly found Ms.
Duke’s testimony with respect to the personal freedom aspect of
what we are talking about today to be especially important; the
professor’s testimony regarding the trade and economic implica-
tions of the unlawful Internet Enforcement Gaming Act to be ex-
tremely important; and I found equally compelling the testimony
from the Department of Justice, from Ms. Hanaway, equally com-
pelling because of its sweeping nature. Mr. McClusky’s citation of
the moral aspects and the grave toll that gambling takes I think
is also worthy of some examination.

If T could, Mr. Chairman, just to take a step back, just to give
people a sense of the environment in which we operate. More
Americans watch professional poker on television than watch NBA
basketball. So more Americans are watching Ms. Duke and her col-
leagues play poker than are watching Shaquille O’Neal and
Dwayne Wade. That is how popular poker is in America. More
IS&mericans are watching poker than watch baseball in the United

tates.

The fact of the matter is, poker has been played for decades in
the White House. It has been played in the halls of Congress. And
don’t get me wrong, I am all for it, and I suspect it has been played
at the Supreme Court, and more importantly it is played in mil-
lions of kitchens across America and millions of dining rooms
across America.

The fact is, poker is America’s pastime game, and it is a game
of skill. That is the venue in which we operate, except that the last
thing that the last Congress did with the now-minority when it was
a majority, was to say that playing poker on the venue of the 21st
century, the Internet, would be illegal, and that it needs to stop.

That is why we are here, Mr. Chairman. And let us talk about
some of the supposed declarations. The very distinguished Ranking
Member talked about the fact that we have a prohibition of Inter-
net gambling. We do not have a prohibition of Internet gambling.
We do not prohibit betting on horses on the Internet. We do not
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prohibit betting on lotteries on the Internet. We don’t prohibit bet-
ting on fantasy sports on the Internet.

To Mr. McClusky, I would respectfully suggest, and I respect
your morals, I certainly do. You have every right to believe as you
do. And I respect that. But I find it hard intellectually to under-
stand why it is moral to bet on a horse running around a track,
but if it is a dog, if it is a greyhound running around the track
somehow it is immoral, according to this Congress. I don’t get the
distinction.

Mr. McCLUSKY. If you would like to introduce legislation to ban
horse racing, FRC would be glad to look at that.

Mr. WEXLER. Well, what I would like to do is actually have legis-
lation that treats all gambling the same. Either we prohibit it all
because we are morally so offended, or we let it all be up to the
personal freedom of Americans to decide. But to cherry-pick as a
Congress is what I find particularly intellectually dishonest.

I guess my question would be respectfully to Ms. Hanaway. I
found your response to the Chairman’s question interesting—the
question regarding horse racing. It would be interesting if you
weren’t in the Department of Justice, if you were at the Treasury,
it might be interesting; if you were just a private citizen, it might
be interesting.

But we do not, at least as I understand it, we don’t prohibit the
betting of horse wagering on the Internet, yet you testify that it is
the Department of Justice’s position that all forms of Internet gam-
bling are prohibited. But you tell the Chairman that horse tracks
are not subject to any of the activities of the Department of Justice.

Your testimony is that the statute applies to both sporting events
and other forms of gambling. But yet, that seems to ignore what
was the Fifth Circuit decision, if I understand it correctly, under-
standing that Missouri is only an authority, but not a controlling
authority in your jurisdiction. But if I understand the state of the
law is that it is only sport betting that is specifically prohibited by
the current state of the law, and yet you tell us the Department
of Justice takes the position that all forms of Internet gambling are
prohibited.

Why aren’t we, if that is the case, prosecuting every lottery direc-
tor in America? Why aren’t we prosecuting everybody who shows
up at an off-track horse-betting establishment in America? Why
aren’t we prosecuting every fantasy sports outlet in America? Don’t
get me wrong. I don’t want that to happen. But you are the Depart-
ment of Justice. This is the state of the law. Please tell me, where
do I have it wrong?

Ms. HANAWAY. Thank you for your question, Congressman. Let
us start with I think something either that you mis-heard or I mis-
stated. And that is that whether we as a Department believe that
placing bets over the Internet on horse racing is illegal. We do be-
lieve and take the position that it is illegal. We have prosecuted
cases. Horse racing betting is a portion of the current prosecution
we are doing against BetonSports. It was also the primary means
of betting and wagering in a prosecution done in the Southern Dis-
trict of New York. The name of the case was the United States v.
Uvari.
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With respect to the Fifth Circuit case, that is the one case that
has held that 18 U.S.C. Section 1084 does not apply to poker wa-
gers. That was litigation between private parties. The United
States was not a party to that case. We have consistently taken the
position that poker is covered by that statute, but also importantly
by two other statutes that were not litigated in that case: 18 U.S.C.
1952 and 1955. At least one magistrate judge in the Eastern Dis-
trict of Missouri has said we are correct in that interpretation of
the Wire Act, including section 1084.

Mr. WEXLER. If I may, Mr. Chairman, has the Department of
Justice shut down a single e-lottery system in the United States?
And if you haven’t, why not?

Ms. HaNAwAY. Congressman, I don’t know that I can answer
your question. I don’t know if in fact the Department has done that
anywhere. I would be happy to get more information to follow up
with submitting an answer in writing.

Mr. WEXLER. The beauty of the Department of Justice’s position,
as you enunciate it, which is all forms of Internet gambling are
prohibited, means there is no gray area. Shut it all down. So when
we see selective enforcement, that is what suggests a very unto-
ward result in some of our minds. That is what appears to be the
state of the law. This idea that we prohibit Internet gambling is
a fallacy. People are legally doing it millions of times every day in
America.

If T could close, Mr. Chairman. Mr. Smith earlier and Mr. Good-
latte as well make I think some very valid points on the issue of
underage gambling. It is a serious problem. I think we all take it
extremely seriously. Mr. Colopy I think gave excellent testimony in
terms of how it can be avoided.

The irony is, the irony with respect to the state of the law as we
see it, is that there is more likely an over-usage of younger people
now using off-site gambling sites and underground poker sites be-
cause we in fact have prohibited it and not required that poker
sites have this type of technology. That is the terrible irony in-
volved. More kids are going to gamble that shouldn’t be because of
this legislation, and we have the responsible way to stop it.

And also with respect to habitual gamblers, the Internet is actu-
ally the savior because everything is documented. With a simple
look at who is doing what on the Internet, you can figure out who
are the problem gamblers, prohibit them from gambling, and get
them help. You put it underground, you do it off-shore, they are
going to lose the same amount of money, if not more, and you won’t
get them any help, and none of it goes taxed.

Mr. CoNYERS. Thank you very much.

The Chair recognizes the gentleman from North Carolina, the
senior Member of the Judiciary Committee, Howard Coble.

Mr. CoBLE. Thank you, Mr. Chairman.

It is good to have you all with us. Mr. Chairman, some years ago,
Merle Haggard, a country balladeer, recorded a song entitled “The
Kentucky Gambler.” And the concluding lyrics were these words:
“But a gambler loses much more than he wins.” Now, Ms. Duke
would be an exception to that, but I would be inclined to think that
the number of losers far exceeds the number of exceptions.
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Ms. Hanaway, Internet gambling cases are complicated for sev-
eral reasons, not the least of which is because most of the facts
deal with electronic transactions. If the law was changed and Inter-
net gambling became regulated, how would this impact your ability
to investigate and prosecute Internet gambling cases?

Ms. HANAwWAY. Congressman, you are absolutely correct that
these are very complex cases. Each of these cases, like BetonSports
or NetTeller, in each of those the defendants were gigantic organi-
zations. We heard testimony earlier from Congressman Goodlatte
that the prosecution of NetTeller alone closed down the payment
of $6 billion a year—that is $6 billion with a “b.” In BetonSports,
we alleged that it was $1 billion per year being bet.

So whether these prosecutions involve illegal gambling or legal
gambling, we are still talking about a magnitude of transactions
that will require enormous amounts of investigation and I am not
certain that a change in the law other than bringing some of those
records on-shore would make a significant difference in those pros-
ecutions.

Mr. CoBLE. Thank you for that.

Professor, would the United States have jurisdiction to prosecute
an off-shore gambling website?

Mr. WEILER. I have to answer, it depends, complicated rules
about extraterritorial jurisdiction. Just as we would not like some
far away country to prosecute legal activity in our country, other
countries do not like us to prosecute what is legal activity in their
countries. So there are complicated rules about that.

But Congressman, the burden of my testimony was not the juris-
dictional issue, because simply saying that under the commitment
the United States took within the World Trade Organization, the
activity which is being prosecuted is protected. It should not be
prosecuted independently of the jurisdictional issue. I am sorry I
can’t answer more fully.

Mr. CoBLE. That is good enough. Thank you, sir.

Mr. McClusky, Internet gambling is regulated and permitted in
Europe. What impact has this had upon their society, if you know?

Mr. McCLUSKY. The study I cited in my testimony was a British
study where it is regulated, and it showed that even under regula-
tion that online addiction to gambling online has risen just as
much as it has become popular over there. So even regulation has
not helped those who have become addicted online.

Mr. COBLE. Professor, let me come back to you again. I think you
may have touched on this earlier. Trade has had an enormous im-
pact upon the district I represent and upon other districts as well,
some good, some bad. I represent several industries that rely very
obviously on international trade. What impact will the WTO deci-
sions have and what industries will be affected, if you know?

Mr. WEILER. Each decision of the WTO is germane to the indus-
try at hand. I will give you an example. The United States brought
a case against Japan which was discriminating in the way they
taxed alcohol. They found an ingenious scheme that had a low tax
on Japanese alcohol and a high tax on our bourbon, et cetera.

The United States representative in the WTO very, very force-
fully said to Japan, “You undertook when you signed onto the WTO
that decisions of the appellate body should be complied with uncon-
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ditionally. Please comply.” And Japan complied. I think it is in the
interest of this country that the decisions of the appellate body of
the WTO on which there is always an American judge, should be
complied with when we win and when we lose.

Mr. COBLE. Mr. Chairman, if I may ask one more quick question
to the U.S. attorney, Ms. Hanaway.

Ms. Hanaway, have any Internet gambling sites been linked to
money laundering? I don’t know the answer. I am wondering if that
has come across your desk.

Ms. HANAWAY. There have been some cases, Congressman, that
have been linked to money laundering, but it has been to date
within the context of laundering proceeds of gambling. It hasn’t
been proceeds from other illegal activities that were laundered
through these Internet gambling companies.

Mr. CoBLE. I see my time has expired.

Mr. Chairman, I yield back. Thank you.

Mr. CONYERS. You are welcome.

The Chairman of the Crime Subcommittee, Bobby Scott of Vir-
ginia.

Mr. Scort. Thank you very much.

Ms. Duke, you are representing the Poker Players Alliance. We
have heard today a suggestion that online gambling can lead to
bankruptcy, divorce, domestic violence, child abuse, crime and im-
prisonment, and raising children who are at an increased risk of
smoking, drinking, drug use and becoming pathological gamblers.

Can you comment on that, especially pointing out what most peo-
ple gamble in an average Friday night poker game?

Ms. DUKE. Absolutely. I appreciate the question. Since some
Members of the Committee feel that bringing up anecdotal evi-
dence is important in determining legislation, I would like to point
out that none of my four children smoke or drink; none of them
play poker or have any interest in playing poker whatsoever, or en-
gage in any other forms of gambling. So far, I am not bankrupt,
and I certainly don’t abuse my children. So I guess that I am the
piece of counter-evidence that you can now base the legislation on.

But most people who gamble online, it has been determined,
spend $10 a week doing so, which where I live wouldn’t even get
you into a movie. These are these people’s recreational dollars, and
I feel that they should be able to choose to spend those recreational
dollars and discretionary money as they so please.

We can find anecdotal evidence of people harming their families,
again as I said before, from any activity that you might engage in,
and not just activities that we seek to regulate like, for example,
alcohol, but activities that we seek not to regulate like shopping,
for example.

One would hope that because anecdotally we have people making
very bad decisions for which Internet gambling is certainly not the
cause, but a symptom of the issues in those families that we
wouldn’t be legislating on that. At least I would hope that. That
is my understanding of how the law works, so I certainly appre-
ciate the opportunity to be able to re-state those beliefs.

Mr. ScotT. Thank you.

Ms. Hanaway, we have heard a lot about the prohibition against
Internet gambling. Isn’t it true that Internet gambling in the Fed-
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eral code, it is not illegal to gamble on the Internet? It is illegal
to run a gambling operation?

Ms. HANAWAY. It is illegal to engage in the business of taking
bets or wagers.

Mr. ScoTT. But not illegal—there is no prohibition against gam-
bling on the Internet?

Ms. HANAWAY. That is correct.

Mr. ScotrT. Okay. Now, if the site is located outside of the juris-
diction of the United States, particularly in some low country that
we don’t have diplomatic relations with, how would you restrict
someone’s ability to gamble on that Internet site under present
law?

Ms. HANaAwAY. Well, the position that we have taken is that they
are using wires that are contained within the United States to ei-
ther transmit the funds or to transmit the information upon which
they are placing the bets.

Mr. ScoTT. And how would you get jurisdiction? How would you
prosecute the case?

Ms. HANAWAY. Well, the best example I can give you is the case
that is in our own jurisdiction, which is BetonSports, where the
corporation subjected itself to our jurisdiction, even though it was
a corporation domiciled in Great Britain.

Mr. ScotrT. That is a country we have good diplomatic relations
with. How about a country we do not have diplomatic relations
with? Is there any way to reach them effectively with the Internet?

Ms. HANAWAY. It makes it much more difficult.

Mr. ScoTT. Ms. Abend, how would a bank know that a specific
transaction involves unlawful Internet gambling if the payee is an
escrow account or a hotel that has a casino and online gaming?

Ms. ABEND. Congressman, thank you for your question as re-
gards the various types of payment systems that can be used and
the specific example I think that you are talking about. In the
event that, for example, under our current proposed rule, someone
was to use a credit card to make some kind of deposit, the proposed
rule outlines policies and procedures that are reasonably designed.
As one of the non-exclusionary examples in that

Mr. Scorr. How would a bank know what the purpose of the
transaction was? How would the bank know that it is unlawful
Internet gambling, if all they have is the payee’s name?

Ms. ABEND. Well, in the example that you are providing to me,
Congressman, the merchant account agreement with the credit
card company is required to have due diligence processes and pro-
cedures to know the kind of activity that that business that they
are creating that merchant account agreement with is in, what
kind of activity they are conducting. In the example that you are
using, if it is for the purpose that that account is being used for
the purpose of unlawful Internet gambling, then——

Mr. Scort. How would the bank know, if it is a hotel in Monte
Carlo?

Ms. ABEND. Congressman, as part of the requirements for credit
cards, credit card companies when a bank establishes a merchant
account agreement, that is a financial institution, with a business
for them to be able to process credit card payments, there is a due
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diligence requirement for them to be able to know whether or not
it is processing illegal online gambling.

Mr. ScotT. But if it is a hotel in Monte Carlo, they could have
hotel expenses. That is not illegal.

Ms. ABEND. Congressman, you raise a very good point.

Mr. ScoTT. It could be legal casino transactions.

Ms. ABEND. Congressman, you raise a very good point. It is
something that the Treasury in consultation with the Department
of Justice and the Federal Reserve Board spent a lot of time focus-
ing on during our deliberations—the idea that payments could be
commingled for lawful or unlawful activity. And so what we did in
our proposed rule is we outlined what we think are reasonably de-
signed policies and procedures for them to monitor whether those
types of accounts are being used for illegal activity.

Mr. ScorT. Do you have any jurisdiction over foreign banks if
somebody were to open a bank account in a foreign bank? Would
you have any jurisdiction over that?

Ms. ABEND. Congressman, to the extent that the financial insti-
tution is overseas, the statute does not provide authority for us.

Mr. Scort. Mr. Chairman, if I could ask one question to Mr.
Colopy. You can verify age. Can you technologically verify location,
where the person is located as they are gambling on the Internet?

Mr. CoLoPY. Yes. In most cases, yes.

Mr. ScotT. So if a State were to legalize it, you could techno-
logically ascertain that they were in fact in Nevada?

Mr. CoLopPY. Yes. For example, right now the New York state lot-
tery, it does not sell tickets beyond its borders. We process for
them, and those are verified.

Mr. ScorT. Thank you, Mr. Chairman.

Mr. CoNYERS. Thank you very much.

The Chair recognizes acting Ranking Member, Bob Goodlatte of
Virginia.

Mr. GOODLATTE. Thank you, Mr. Chairman. There are a lot of
things that need to be touched on here.

First, I would like to suggest that while this is a wonderful panel
and everybody has made a good contribution, you might want to
consider having an entire panel of State attorneys general and gov-
ernors. The reason I suggest that is that that is really what the
heart of this issue is all about. What the Federal Government has
1genemlly done has been related to helping the States enforce their
aws.

Ms. Duke has correctly noted that our Federal law, which is over
40 years old, the Wire Act, is out of date. Mr. Wexler incorrectly
noted that last year we passed legislation—I wish you were here
to hear this—but that we passed legislation last year to correct
that. I wish that we had. This Committee worked very hard on that
legislation. We passed it out, and as has been already noted, it
passed the House by an overwhelming margin. But I went to the
Senate and pleaded with the Senators to take that. They only took
the financial services portion of the bill.

So all of this discussion about what the Congress has done re-
cently needs to focus on the fact that the only thing that Congress
has done—here he is—the only thing that Congress has done is to
pass legislation related to the transfer of funds. We have changed
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]roli) laws related to what is lawful and what is not lawful for gam-
ing.

Now, in the United States, other than horse racing, which I will
be happy to discuss, there are no activities operating outside of
States where Internet gambling is taking place. The reason for that
is very simple. If the State of New York sells lottery tickets over
the line in Connecticut, they will hear from the Connecticut attor-
ney general. Oh, and you know what? They have already heard
from the Connecticut attorney general, who has challenged what
New York is doing, because the technology is far from perfect.

MySpace, on a totally different issue, was asked to address this
issue of keeping minors from being exposed to people of other ages
on MySpace sites. And as of yesterday, when we contacted
MySpace, they again told us that it was impossible to verify the
age of their users with accuracy. Yes, there are ograms that do
this, and I know Aristotle is a leader in that area, but at the Fi-
nancial Services Committee hearing there was another witness
who testified that these technologies have error rates upwards of
20 percent to 30 percent.

And when it comes to determining location, the problem is even
greater. The reason is that with a hand-held device, you simply do
not know where that person is at all times. If they want to pass
that device on to somebody in another State to participate in this,
that is something that I don’t know that the technology can
counter.

So what we are left with, then, is what we have always had with
regard to gambling. And that is that this is primarily something
that is regulated by the States. The reason why very few States
have attempted to do anything online is because they can be sued
and indeed prosecuted by neighboring States. Utah, which has no
legal gambling, sits next to Nevada, which has all manner of legal
gambling. There are no Nevada businesses that are engaged in
this.

So this then takes us to the WTO situation that Professor Weiler
complains about. That goes back almost 20 years to the negotia-
tions for the Uruguay Round of the WTO. And the language is a
very obscure phrase called “other recreational services.” Isn’t that
correct, Professor Weiler? The language that was the basis for Anti-
gua bringing a case against the United States—I will yield to you
in a minute, Professor Weiler. Let me lay this out and then you can
respond, if the Chairman will allow me.

Other recreational services—the determination was made that
that encompassed gambling. Now, at that time, there was no Inter-
net gambling that anybody contemplated, and most, not all, but
most people involved with those negotiations, and certainly the cur-
rent representatives of U.S. trade, have maintained that it was
never our intention to take something that is primarily regulated
by the States and trade it away internationally. But nonetheless,
as Professor Weiler has correctly noted, the dispute resolution
panel determined that “other recreational services” encompassed
gambling and that the United States was in violation of the trade
agreement.

So given the quandary that we have, so then on the appeal it
was determined that because there is horse racing that takes place
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in the United States, betting online, and the Justice Department
for whatever reason has chosen not to begin any direct prosecu-
tions in that area, although Ms. Hanaway correctly notes that it is
a part of some of the other prosecutions they have been involved
with, that issue remains unresolved.

And so, the U.S. trade representative, without action by the Jus-
tice Department, is forced to deal with the fact that, as correctly
noted, that there is this one activity going on in the United States.

Mr. WEXLER. Would the gentleman yield?

Mr. GOODLATTE. No, let me finish, and then I am going to yield
to Mr. Weiler, and then I will be happy to take the matter further.

So the U.S. trade representative, given the fact that this is wide-
ly regarded in the United States, even the Chairman noted at the
outset, as a morals issue, and not something to be dealt with in
terms of international trade, determined to withdraw it. Now,
when you withdraw something from the WTO, that is not a small
matter by any means. So when you do that, you then have a deter-
mination made of what kind of damages should be paid to do that.

Well, one of the things that I hope they look at is the fact that
nobody contemplated the dramatic explosion of Internet gambling
when that agreement was made many, many years ago. So cer-
tainly, people who entered into the agreement were not seriously
harmed by that.

And secondly, you should look to what it is that they are being
denied the opportunity to do. Horse racing—I don’t see Antigua
saying that they have big plans to engage in horse racing. No, it
is casino gambling. It is poker. It is all of these others things that
they are engaged in.

So that process has to work its way through, and they are now
in the process of discussing this. Many of the countries have settled
with the United States, but the European Union has not and Anti-
gua has not. I think it is very important that the Congress not
interfere with that process as it works its way through and as it
is resolved.

I think it is also important that the Congress not interfere with
the fact that we have just now written regulations that relate to
a new mechanism for enforcement in terms of the transfer of these
monies outside of the country. But that is what is in my opinion
the crux of this matter, what the States’ interests are and how our
government will resolve this difference with the WTO.

Now, Mr. Weiler, my time has expired, but if the Chairman will
allow, I certainly hope that he will feel free to respond.

Mr. WEXLER. Mr. Chairman, could I just add 30 seconds to Mr.
Goodlatte’s point, which was raised as to the state of the law in ref-
erence to my legislation and so forth, if I may?

Mr. Goodlatte says that the bill that was previously passed didn’t
in effect change the state of the law. I introduced H.R. 2610, which
would permit Americans to play games of skill like poker, back-
gammon, mahjong, online as I believe they have every right to do.

The issue is, contrary respectfully to what Mr. Goodlatte says, is
the Department of Justice is with us today, and the Department
of Justice is saying that the Wire Act, which the controlling case
says should only apply to sports betting, not poker, the Wire Act



68

is not supposed to be applied to poker under the Fifth Circuit case,
the Department of Justice tells us, “Oh, no, it does.”

So that is where I would respectfully differ with your statement
as to the law.

Mr. GOODLATTE. Well, reclaiming my time, don’t forget what the
primary emphasis of my remarks was that you also have 50 State
laws. And when you go online, and Utah doesn’t want any gam-
bling in Utah, there is not, notwithstanding Mr. Colopy’s claim,
any State that has so far determined that it is going to offer these
services online because they do not have the confidence that they
can keep it from going from one State to another.

I am opposed to having a Federal gaming commission. I think 48
out of 50 State attorneys general would agree with me on that
point. That is at the crux of this matter. Is the Federal Govern-
ment suddenly going to move into the regulation of gambling or
not? They have the Wire Act. I would join with you. In fact, at one
time I did join with you to attempt to modernize the Wire Act, be-
cause I think it should be, but primarily as a tool to help the States
regulate and enforce their gaming laws, not to get the Federal Gov-
ernment in as the final arbiter of what is legal and what is not
legal in the United States.

Mr. Weiler? Professor Weiler?

If you will permit, Mr. Chairman?

Mr. WEILER. Thank you, Mr. Chairman.

Thank you, Mr. Goodlatte.

I want to remind the Committee that I really express no opinion
on the desirability otherwise of gambling as such. I just want
to

Mr. CONYERS. It is okay if you want to. [Laughter.]

Mr. WEILER. I don’t. But I want to clarify the position of the
WTO. The phrase in question is “recreational, cultural and sporting
services.” And that was found to cover remote betting. It is not 20
years ago, Congressman. It is from back in 1995.

Now, there are two areas where probably you and I will eventu-
ally agree to disagree. Let us assume that the United States indeed
found that it gave a commitment that it discovered later that it
covered something that it did not want covered—remote betting. It
goes before the dispute settlement, which it itself set up and sup-
ports, and it loses. And it goes to appeal and it loses. And it is ille-
gal. And it signed onto an agreement which says that once the ap-
pellate body speaks, the members will comply unconditionally.

One thing that is troubling me, and I think may trouble this
Committee, and is troubling many people around the world is why
in the face of that are these criminal prosecutions continuing? Once
you resolve the issue for the future, you criminalize it, but when
individuals are engaged in activities that the United States has
held to have committed to be free, that is what is troubling. We
have a self-interest in that, because what we do today might be
done to our citizens tomorrow.

Mr. GOODLATTE. Professor Weiler, would your answer be the
same if it were cocaine from Colombia? If it were shoulder-fired
missiles from another country? If the mistake we made that al-
lowed the importation of an unlawful product in the United
States
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Mr. WEILER. But that is exactly the point I make in my written
testimony, Congressman. Sometimes on vital national interests like
national security, we come against an international obligation. We
are seeing it. You know what I am talking about. And we say be-
cause it is a vital national interest, our own existence, we are very
sorry, we just have to follow our national interest.

But this is not national security. And we should be sparing. We
are the most powerful state in the world. We must be sparing when
we violate international legal obligations. This is not cocaine. There
is no vital national interest. That is the first point.

The second point is the WTO was hospitable to the moral argu-
ment. The appellate body under article 14 of the GATS, it says
public morality is an excuse, a legitimate excuse. What they could
not understand is how the United States could come in and say we
want a justification to prohibit remote betting from WTO members,
when in the United States, I read from the ruling, it has been
found that there is substantial and even prominent businesses with
collectively thousands of employees and apparently tens of thou-
sands of clients paying taxes or generating revenue for government,
having traded openly for up to 30 years and in some cases even op-
erating television channels. The evidence regarding the suppliers
demonstrates the existence of a flourishing remote account wager-
ing industry in horse racing in the United States, operating in os-
tensibly legality. The United States did not

Mr. GOODLATTE. That is why the United States withdrew from
the provision because we have not been able to pass legislation that
clarifies this, or to have it resolved in our courts. Barring that, the
most sensible thing to do was what the U.S. trade representative
did do, which was to withdraw the provision from the agreement.

Mr. WEILER. Understood. But with respect, Congressman, that is
indeed why they are doing it, but I wanted to explain why nobody
in the WTO bought the moral argument, the cocaine argument, be-
cause if a country said it is immoral to do this kind of remote bet-
ting, but not another kind, it simply was not persuasive. And the
way the withdrawal is being perceived, they are withdrawing so
they can continue to engage in protectionism, to protect a domestic
industry which is allowed to remotely wager and not allow an out-
side supplier.

So I understand that on this you and I will probably agree to dis-
agree, but those are the two issues which a lot of people find trou-
bling and are risky for our long-term interests in the world trade
arena.

Mr. CONYERS. The Committee will stand in recess.

Ms. JACKSON LEE. Mr. Chairman, can I just get a quick question
in, because I will not be able to return? I really would appreciate
it.

Mr. CONYERS. Absolutely not. I am sorry, with all due respect to
my esteemed colleague, but we have how many minutes left?

Ms. JACKSON LEE. We have 3 minutes, but we have a bunch of
minutes.

Mr. CONYERS. The leader just lectured us about closing off the
vote.

We will stand in recess. You are welcome to go back into the
Committee room and debate or discuss among the witnesses what
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your final advice is going to be for us this afternoon when we re-
turn.

[Recess.]

Mr. CONYERS. The Committee will come to order.

The Chair recognizes the distinguished gentlelady from Texas,
Sheila Jackson Lee.

Ms. JACKSON LEE. Thank you very much, Mr. Chairman.

I thank the witnesses. For those whose testimony I have not
heard, I apologize for being in a number of hearings as Members
tend to be.

I did hear the discourse with the distinguished gentleman, and
I am attempting to find your name, because I don’t think you were
sitting in the appropriate seat, but I think you are now. At a fairly
high pitch, which I think is appropriate, you spoke about this in
the context of national security, particularly as it relates to our
trade agreements.

I frankly believe you have made a very valuable point, because
many of us who have taken issue with the WTO have really fought
around issues of survival, whether or not it was the survival of the
Caribbean as it relates to the banana trade, taking a different per-
spective for them to survive, or whether it was around issues that
truly relate to national security, international travel. We really
have stood our ground and in that instance been in conflict with,
for example, the WTO.

But you raise an important point as to whether this raises to this
level of prominence. So my line of questioning goes along those
lines, because I am trying to find a reasoned position here. My good
friend from Virginia, who is not here, knows that at one point I
found merit in his arguments.

I have since had a different perspective because I think there is
such a debate over the use of the Internet and online activities that
you do have to begin to distinguish life or death matters or matters
of high morality, if you will, that have a general embrace by most
of America, such as the enticing of children over the Internet for
sexual activities. I don’t think there is vast disagreement on that
issue. Most of us would go to the line, if you will, on eliminating
that practice.

On the other hand, when you speak about gambling, you have
the old nightmares of addressing the question of the most vulner-
able, and particularly sometimes in my community, that are the
victims. But they are the victims possibly of the lottery and a num-
ber of other enticing activities. So it is a social responsibility,
maybe a faith-based responsibility, to be able to address those con-
cerns so that people can responsibly manage their concerns.

But in this instance, and I raise my question first to Ms. Duke,
because I do think that the Frank bill, the Barney Frank bill, is
reasonable. My question to you very directly is, with your degrees
and your choices, help me understand, and my time is short, so let
me just say quickly, whether or not this bar on your practice or
your avocation is effective? And whether or not since this bill has
occurred, whether you have seen an increase in your membership?
And whether or not we are really getting where we want to get
with this ban, as opposed to it being a ban on livelihood, income
and opportunity?
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Ms. Duke?

Ms. DUKE. Thank you for the opportunity to answer your ques-
tion. The fact is that people are engaging playing poker online re-
gardless of whether the UIGEA exists. All we are doing is having
them engage on it with foreign operators and foreign payment proc-
essors.

So believe me, it was difficult to get money online before, regard-
less of this legislation. PayPal ceased to allow money transfers to
be made somewhere around 2002, I believe, 2001 or 2002. It was
pretty early in the process. Credit cards have denied gaming trans-
actions when they are coded for gaming transactions for a very
long time. So people have always had to sue off-shore payment
processors.

Now, NetTeller, to be sure, has been shut down, but there are
lots of other payment processors out there that people can use. So
in a regulated environment, we would be much better served——

Ms. JACKSON LEE. Such as the Frank bill?

Ms. DUKE. Such as the Frank bill, in order to determine people
who should be——

Ms. JACKSON LEE. What about the morality question? I am sorry
my time is so short, but what about the morality question?

Ms. DUKE. Sure. The issue that I have on the morality question,
meaning no disrespect to Mr. Goodlatte, is that I personally, as an
American, am very offended that we would take a morality stance
on gambling. It is legal in 48 States. I don’t understand why it
would be more immoral to gamble on the Internet than it would
be to walk into the Bellagio in Las Vegas and gamble there. If we
allow it to be legal in 48 States, I hardly think that this country
can take a moral stance on gambling. To pull the morals card as
it relates to the Internet is just a new

Ms. JACKSON LEE. But you would welcome regulations so that
scoundrels could not be involved in it?

Ms. DUKE. I don’t think that children should be gambling online.
My children do not gamble online. I would welcome regulations be-
cause I feel that the government would then be able to give me
much greater support in enforcing those rules in my household. If
I had support from this government, knowing that the sites that
were offering gambling in this country were forced to use the kinds
of technology that Mr. Colopy has discussed, and that I discussed
in regards to a technology like SNARE, I would feel much more
comfortable about my children being on the Internet.

Ms. JACKSON LEE. Mr. Chairman, would you indulge me an addi-
tional minute for the Justice Department representative to answer
this question? I ask unanimous consent. Thank you, and forgive me
for interrupting you, Ms. Duke. My time is short. But I do want
to acknowledge

Ms. DUKE. I appreciate the time that you gave me. Thank you.

Ms. JACKSON LEE. Thank you.

I do want to acknowledge a letter from the Virgin Islands to ex-
press both the detailed way in which they handle their gambling,
and the very difficult position we put them in if we were to con-
tinue in the way that we are continuing with this bar. But to the
Department, have you gone after—what kind of prosecutions have
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you engaged in to get the scoundrels off of poker playing or Inter-
net gambling?

If we had not had this bar, would this be an issue that you would
be out championing? Do you have a Department staffed up with a
task force that is going after these scoundrels, the alleged scoun-
drels, if this is such a horrible act? What kind of work are you
doing to weed out these individuals? And what kind of work were
you doing before this law came into place?

Ms. HANAWAY. Congresswoman, I have cited several cases today,
including the United States v. NetTeller or the United States v.
Uvari, the United States v. BetonSports, that are prosecutions
under the law that existed before the UIGEA. So those are prosecu-
tions primarily under the Wire Act.

Ms. JACKSON LEE. And under what mindset? What were you op-
erating under at that time?

Ms. HANAWAY. Under the Wire Act that was passed in the
1960’s, and updates to it.

Ms. JACKSON LEE. And you saw the value? What was the prob-
lem that you were trying to go after?

Ms. HaNAwAY. Illegal Internet gambling, the fact that those com-
panies were violating the laws as they existed.

Ms. JACKSON LEE. But you could not—basically, it was just a
Plain Jane law. You were not seeing major cartels or scandals or
people dying and being in shoot-outs.

Ms. HANAWAY. Well, there was a great deal of money being
transmitted outside of the United States. The allegations in
BetonSports——

Ms. JACKSON LEE. So if this law that Mr. Frank has is in place,
that would stop the money going outside the United States, would
it not? Would it not?

Ms. HANAWAY. I can’t say that it would with certainty, be-
cause——

Ms. JACKSON LEE. But his framework is to prevent money from
going outside the United States and regulate them.

Ms. HANAWAY. Right now, all of these companies are violating
the laws of the United States

Ms. JACKSON LEE. But the laws might change.

Ms. HANAWAY [continuing]. By taking those bets.

Ms. JACKSON LEE. Right. But if the laws were changed?

Ms. HANAWAY. And they are off-shore. I don’t know that making
it legal for those others to operate on-shore in the U.S. would make
them disappear overnight. I can’t say with any degree of certainty
th(zilt they would stop violating the law. They are violating the law
today.

Ms. JACKSON LEE. But a regulation would at least put a popu-
lation who would abide by the law and give you the opportunity
with our task force or your go-getters to be able to know who are
the bad guys, and you would still have a framework for sending
money back to the United States. You would abide by the law,
though, would you not?

Ms. HANAWAY. Of course. We would enforce the law.

Ms. JACKSON LEE. I thank you, Mr. Chairman.

I yield back.

Mr. CoNYERS. I thank the gentlelady.
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And the Chair recognizes Steve Cohen of Tennessee, one of our
newer Members, but highly concerned. He has been here at the
hearing almost all day.

Mr. CoHEN. Thank you, thank you, Mr. Chairman.

First, I would like to ask the panel, does anybody know the coun-
tries in Europe where they have permitted Internet gambling? Mr.
Colopy, do you know? Any other countries other than the U.K?

Mr. CoLoPY. There are several. I couldn’t list them for you.

Mr. COHEN. Does anybody else know which countries they are?
Ms. Duke?

Ms. DUKE. I may be mistaken. I just want to say that, but I be-
lieve that the U.K., Germany, Sweden, Finland——

Mr. CoHEN. That is enough. Does anybody know if there have
been any studies in any of those countries other than England? No-
body knows of any studies. Does anybody know if divorce, bank-
ruptcies, suicides, mass exoduses, scurvy have occurred in those
countries other than England?

Ms. DUKE. Actually, the rate that those have occurred in Eng-
land is quite low. The U.K. gambling prevalence study which was
just completed, the last study was completed in 1999, which was
at the front edge of Internet gambling when it wasn’t particularly
prevalent.

Mr. CoHEN. Thank you, Ms. Duke. Do you have a study to rely
on?

Ms. DUKE. The U.K. gambling prevalence study.

Mr. COHEN. Is that the same study Mr. McClusky, you cited?

Mr. McCLUSKY. Yes, it is.

Mr. COHEN. And you said that it cited that there was a low
amount of addiction or high-use for people playing the lottery and
horse racing, et cetera, but higher for Internet gambling? Is that
correct?

Mr. McCrusKy. That is correct.

Mr. CoHEN. But when Congressman Wexler asked you something
about horse racing, you said that you would look into prohibiting
horse racing. So you really think horse racing is wrong, too, and
you should look into making that illegal?

Mr. McCrLusKY. That would be something I said that we would
be willing to talk with Mr. Wexler if he was serious about including
such an exemption, if he was afraid that it was going to

Mr. CoHEN. Do you think that horse racing and dog racing and
lotteries should be legal in the United States?

Mr. McCLUSKY. Are you asking me?

Mr. COHEN. Yes, you personally.

Mr. McCrLusky. The Family Research Council does believe that
such things should be illegal.

Mr. COHEN. Should be legal?

Mr. McCLUsKY. Should be illegal.

Mr. CoHEN. Should be illegal. So it is really not the Internet you
are against. It is gambling in general. Is that right?

Mr. McCLUSKY. Yes, that would be true, or at least unrestricted
gambling such as we have with the Internet or other.

Mr. COHEN. But the lottery is restricted. You can’t play if you are
a child. Same thing with horse racing. But you are against that,
are you not?
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Mr. McCLUSKY. Yes.

Mr. COHEN. So restricted or unrestricted, you are against it?

Mr. McCLUSKY. Yes.

Mr. COHEN. Is there any fun that you are for?

Mr. McCLUSKY. Any what?

Mr. CoHEN. Fun.

fl}/h". McCrLusky. Well, we are for this, and this seems like a lot
of fun.

Mr. CoHEN. Hearings? Good, good. [Laughter.]

Let me ask Ms. Hanaway a question. Were you in Missouri when
they had the referendums on lottery and casino gaming?

Ms. HANAWAY. I was.

Mr. COHEN. And was it predicted there that all these awful
things would occur? That the river would go all the way back to
Cairo, that the Cardinals would leave, and that Busch Stadium
would no longer exist?

Ms. HANAWAY. There were some predictions that it would have
ill-effects, but none of those precisely as you describe.

Mr. CoHEN. They talked about divorce rates going up, that bank-
ruptcies would increase, all those kind of things, didn’t they?

Ms. HANAWAY. I believe so.

Mr. CoHEN. That is the standard litany. I sponsored and passed
the lottery in Tennessee. They said all those things would occur.
None of them occurred. In fact, what happened is we have raised
$1 billion for education, and the most avaricious group tried to get
into the lottery program to get scholarships were the faith-based
schools, who wanted more money for the private than the public,
or equal to, when they at first were only going to be half as much.

And then they wanted exemption after exemption for home
schoolers, for people on missions, which I went ahead with and
agreed with, and said “fine, no problem, they are kids and they are
fine.” But there was a little bit of hypocrisy because they were so
much against it, and then they were the first people at the trough.
And that is a problem that I think Mr. McClusky your group has,
when you come and you predict the end of the earth and it doesn’t
occur, then the next time it is a little bit like Chicken Little, you
know, the sky is still up there and that is a problem.

Mr. McCLUSKY. I couldn’t speak for Tennessee, but in most
States where they have pushed for a lottery under the guise that
it would promote for education, that has simply just not happened.

Mr. CoHEN. I understand that in most States. Tennessee is dif-
ferent. We followed the Georgia model. It is all the new revenue
with the scholarships. It is to after-school programs. It is to before-
school programs. It has been a great success. It is all monies they
wouldn’t otherwise have. So that is that case.

Let me ask you this. Who did that study in Europe you are talk-
ing about, in England? Do you know who did the study?

Mr. McCLUSKY. It was published by the National Center for So-
cial Research.

Mr. COHEN. Is that a private group or public group?

Mr. McCLUSKY. Actually, I am not sure about that.

Mr. CoHEN. Okay. You have to always look at who does the
study and who they are being paid for or by. Is anybody familiar
with the lines that they publish in the newspaper of what the
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point-spreads are on the basketball games and the football games?
Do you think there is any booking going on in America? I mean,
they don’t put that in for recreational activity. There are some peo-
ple looking at it.

Let me ask Ms. Abend, did the Department of Treasury ever do
an estimate on how much revenue the IRS could realize if we had
chosen to license and regulate Internet gaming from the beginning,
how much money we could have brought into the United States?

Has there been a study at either Treasury or somebody at Jus-
tice on how much money could be raised for schools and health care
and other issues like that if we regulated this?

Ms. ABEND. Not that I am aware of.

Mr. COHEN. Okay. What would be wrong—to the panel—what
would be wrong with a simple study? What is wrong with a study?
Mr. McClusky, what is wrong with a study?

Mr. McCLusky. Well, it would depend on what the study was
calling for. As I mentioned before in my testimony, Congress al-
ready called for a study back in 1999 and released that study.

Mr. CoHEN. Was that Fahrenkopf? What was his name? What
was that study on?

Mr. McCLUSKY. It was on gambling, except it also included Inter-
net. It looked at Internet gambling.

Mr. CoHEN. I think I know that study. The deck was stacked. No
offense, Ms. Duke. It does happen.

Ms. Abend, would the Department of Justice provide the Treas-
ury Department with written comments or input prior to the re-
lease of the regulations that have developed?

Ms. ABEND. Congressman, yes.

Mr. CoHEN. Would you be willing to provide us with a copy of
those?

Ms. ABEND. Congressman, I will be happy to meet with you and
your staff and work with you on that.

Mr. CoHEN. Well, let me defer to Chairman Conyers. If you
would meet with Chairman Conyers and his staff, because he has
the power of contempt. If you don’t bring them, you will be brought
in and be flogged. [Laughter.]

Thank you, though. Thank you. I appreciate your bringing them
in.

I think my time is up, and with that, thank you, Mr. Chairman.

Mr. CoNYERS. Thank you very much.

Trent Franks, the gentleman from Arizona, the Ranking Member
on the Constitution Committee.

Mr. FRaNKS. Well, thank you, Mr. Chairman.

First, Mr. Chairman, I think that Ms. Hanaway and Mr.
McClusky have pretty much articulated my perspective both legally
and in policy terms of the subject that we are talking about today.
I think with all of the citing of statistics, that most people under-
stand in their heart no matter how intellectually good they are at
presenting a statistical analysis, that gambling in general in our
republic has tended to damage the lives of people. That certainly
has been our experience in Arizona, especially on some of the res-
ervations where they have had wide-scale casino gambling. It has
been a negative impact on people.
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When you look at Las Vegas, you see some mighty nice hotels
and some beautiful lights. Something is paying for that, and I
would suggest that it is the disparate proportion of the winners
and losers. Gambling essentially produces one thing, and that is
the loss on the part of someone. That is the only way that it sur-
vives as an industry is by someone else’s loss.

As far as it producing much for society, other than what some
might point to as entertainment, even though there might be some
ancillary jobs created, the overall productivity of gambling is the
loss and the negative impact on someone’s life.

As far as America, the professor indicated somehow our reputa-
tion has been damaged because we did what we could to protect
our families and children from the effect of gambling, somehow I
think we will survive it.

With that, Mr. Chairman, I would like to yield to Mr. Goodlatte
for the remainder of my time.

Mr. GOODLATTE. I thank the gentleman for yielding.

I would like to revisit this issue with regard to the States. Ms.
Duke, did I hear you correctly say that you felt that the residents
of each individual State should have the right to determine what
kind of gambling they want to have in their State?

Ms. DUKE. You incorrectly heard me.

Mr. GOODLATTE. What is your position on that?

Ms. DUKE. My position is that for anyone to take a moral stance
as far as the WTO is concerned on gambling, to me is hypocritical.
That would only imply that there is a difference as far as the mo-
rality of gambling on the Internet versus gambling in an actual ca-
sino, and the fact that in 48 States gambling in some form or other
is completely legal. I would assume, then, if you are taking the
moral stance, Mr. Goodlatte, that you are planning to be on gam-
bling in any form whatsoever and illegalize it across the country
in order to remain consistent in your opinion.

Mr. GOODLATTE. No. My opinion is consistent that each State
should be able to determine what form of gambling should be al-
lowed.

Ms. DUKE. Absolutely. I agree.

Mr. GOODLATTE. Well, that is what I was trying to get at. Well,
that being the case, then, how does that square for the people of
Utah with the WTO decision? Should they change their lives to
allow gambling online in Utah?

Ms. DUKE. Mr. Frank’s bill includes an opt-out for individual
States. So for individual States where gambling is illegal, they
could opt out of the Frank bill or not, if it gets passed into law,
and not offer Internet gaming in those States, and we would still
be compliant with the WTO. Now, certainly if all 50 States pass
those laws, we would still be in compliance with the WTO, but that
is not the case right now.

Mr. GOODLATTE. Sure, it is not. That is the whole point of the
legislation that was passed, to enable individual States to enforce
their laws regarding the laws that they have in those States.

Ms. DUKE. But I would respectfully submit that they would be
able to do that under Mr. Frank’s legislation as well.
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Mr. GOODLATTE. Except that you would be creating a Federal
regulatory system which would tax the gambling in all those States
that did not choose to opt out of that.

Ms. DUKE. Absolutely, but in those States where it would already
be legal, and rightly so we should tax it because we should be get-
tiﬁlg the revenue from it as opposed to having the revenue go off-
shore.

Mr. GOODLATTE. And what about the States where you cannot
determine whether or not somebody is actually in that State when
they place that bet?

Ms. DUKE. Well, we have very good software, and MySpace actu-
ally has not talked to, for example, Iovation, which offers the
SNARE software, and if they did, they would feel much more com-
fortable in terms of being able to verify where somebody was from.
There is absolutely software out there, whether MySpace has ex-
plored those thoroughly or not is not particularly germane to
whether the software exists.

Mr. GOODLATTE. Well, certainly we can continue that debate.

Ms. DUKE. Absolutely.

Mr. GOODLATTE. The legislation that the Congress did not pass
last year would have allowed the States to continue to regulate
gambling within those States. But the fact of the matter is, that
is the current law as it exists today, and very few States have at-
tempted to do anything like that. New York may be the only excep-
tion to that.

Ms. DUKE. But under a regulatory environment, the sites would
be forced to use those kinds of software and would be actually
much more effective in terms of getting people in place where it is
not legal to gamble

Mr. GOODLATTE. Why shouldn’t the State——

Ms. DUKE [continuing]. Or minors for that matter.

Mr. GOODLATTE. Why shouldn’t the State make that decision,
Ms. Duke?

Ms. DUKE. Well, it wouldn’t be about the State, though.

Mr. GOODLATTE. That is right. That is the whole crux of the de-
bate isn’t it? It is about whether States have the right to do this
or the Federal Government has the right to do this.

Ms. DUKE. Gambling sites that were offering services in America
would be forced to use the software in terms of verification of loca-
tion and majority. In a regulated environment, we will be more ef-
fective at getting people who are in States where it is illegal not
to gamble, and frankly getting minors because the sites will be
forced to use this software.

It doesn’t have to do with the States. It has to do with the people
offering the services. It is not the State that determines whether
someone can buy alcohol. It is the liquor store, because they are
forced to verify by a form as an ID, and this would be exactly the
same thing, except using the extremely advanced software tech-
nology that we have at our fingertips now, and that Mr. Colopy has
testified about.

Mr. GOODLATTE. Ms. Duke, let me interrupt you. The point here
is not whether or not the States can or should do that. We don’t
disagree with you on that point. The question is whether the Fed-
eral Government should set up a Federal regulatory system that it
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has never done before which would enable it to impose taxes to de-
rive revenues that have been the province of the States.

Some States said “we don’t want those revenues; we want to
have no gambling in our State.” Utah and Hawaii have chosen to
do that. Others States like mine have said, well, we will have lim-
ited forms of gambling, but we don’t want any casinos in our State.
Each State ought to have the right to do that, and you agree with
me on that point. So why not leave the regulation to the States?

Ms. DUKE. But Mr. Frank agrees with that as well.

Mr. GOODLATTE. Sure, but he sets up a Federal Government
commission, and if anybody believes “we are from the Federal Gov-
ernment and we are here to help you, and all we are going to do
is help the States out in terms of having a Federal system that en-
ables the Federal Government to engage in taxation, that enables
the Federal Government to engage in overriding the decisions of
the States on those,” I hate to disabuse you.

Ms. DUKE. But the Federal Government under the UIGEA will
do exactly that because it has been clearly stated that the banks
are going to over-block and not allow people who are in States
where what they are engaging in is legal engage in that activity.

Mr. GOODLATTE. Only where the activity is in violation of State
law or it goes across State borders. Absolutely.

Ms. DUKE. They have said very clearly that they would over-
block. They are already blocking bridge transactions and test trans-
actions.

Mr. GOODLATTE. Mr. Chairman?

Ms. DUKE. They are conservative institutions. You are asking
them to interpret the law, but they will interpret it in a way that
will cause them to over-block, and you are asking, indeed, the Fed-
eral Government to tell the banks to say what you can and cannot
do in a State where a

Mr. GOODLATTE. That is because none of these offshore sites, and
every single one of the sites that we are talking about here are out-
side the United States. Every single one of them is engaged in ac-
tivities that are not regulated by the States, and in fact couldn’t
be regulated by the States.

So the fact of the matter is that the effort that we have made
in the Congress to clarify the right of the States, like Tennessee,
to have the kind of gambling they want to have in Tennessee, as
long as they keep it confined within their borders and do not allow
minors to participate, is permissible. That was permissible under
the bill that passed through this Committee, passed the House of
Representatives, but was not taken up by the United States Sen-
ate.

What we don’t need is to have the Federal Government go be-
yond that and usurp the power of the States by saying that we are
going to have a Federal gaming commission to regulate gambling
on the Internet.

Ms. DUKE. Then I would like to hear why you supported a bill
like the UIGEA that allowed interstate betting like horse racing
and fantasy sports.

Mr. GOODLATTE. Well, first of all, fantasy sports I have not heard
anybody claim is a form of betting. Now, the fact of the matter is—
I am serious.
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Ms. DUKE. I am sorry. Yes, it is.

Mr. GOODLATTE. We allow minors to participate in those pro-
grams. You have all said to me that it is a very great concern, and
I agree with you it is a great concern that we not allow minors to
engage in gambling, but nobody has said we should stop minors
from participating in fantasy sports. So I think there is a very clear
difference there than what you have just described.

But the fact of the matter is that I would like to have a ban on
all interstate transactions with regard to betting. I would support
any legislation that did that, but I will also support any legislation
that goes as far as I can possibly take it to go, and that is exactly
what the legislation we passed is. But the UIGEA takes no position
whatsoever on what is legal and what is illegal.

It simply is a new tool for enforcement that is being utilized by
the Justice Department, the Treasury Department and I am sure
many, many State government agencies who are concerned about
the loss of revenues that they have when this money starts going
outside of the country, as it had been doing, and much of it has
been curtailed because of the enforcement that the Justice Depart-
ment has done and State law enforcement entities have done to
make sure that they can continue to enforce their State laws.

Mr. CONYERS. The Chair recognizes for the few minutes we have
remaining the gentleman from Tennessee, Steve Cohen.

Mr. CoHEN. Thank you, Mr. Chairman.

First, I would like to, if there is any misunderstanding with Ms.
Abend, I didn’t mean to suggest in any way you would be like Har-
riet Miers and not comply, but I would appreciate it if you would
give to the Chairman and also give to me copies of that study. That
would be appreciated. I would like to have it as well. Thank you.

Let me ask Mr. Colopy, you have in England the ability to stop
minors from playing on the Internet?

Mr. CoLoPY. Yes, and here.

Mr. CoHEN. And do you know that study? Do you know any fal-
lacies in that study? Or is the system not working?

Mr. CoLoPY. Let me clarify. In the U.K. where gaming is legal,
yes, we are one of the age verification systems used. I think we had
a principal on that.

Mr. COHEN. And if Mr. McClusky’s study is correct, is there a
problem with the verification system? Or could the study be

Mr. CoLoPY. There is no problem with the effectiveness of it, and
that is the only thing I can address. Aristotle takes no position on
the merits or demerits of Internet gambling or gaming. What we
are here to address is to knock out the fallacy that children cannot
be protected online, as was incorrectly suggested earlier.

Mr. CoHEN. I know when we had the lottery in Tennessee, they
brought up a study and they said that children were gambling and
all these different things. And once we got the study, we found out
they were gambling on flipping, on marbles, different things that
had nothing to do with the lottery. So it really wasn’t relevant.

Do you have the ability—like if I have a laptop and I go to Mon-
tana and I wanted to bet on something in Montana—to know that
I was a Tennessean and to tax me in Tennessee? How do you do
that?
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Mr. CoLopY. In my statement, thanks to some very intelligent
engineers, I have described in layman’s language what the IP loca-
tion does. I can’t elaborate on it more than that, but would be
happy to provide you with much more information.

Mr. CoHEN. I am beyond a layman. The IP location, is that
where I live or where my laptop is?

Mr. CoLoPY. It is connected to your Internet address.

Mr. COHEN. My Internet, so that is where I am domiciled. Could
I get an Internet address somewhere other than where I live?
Could I get an IP in Arkansas or in West Memphis if I lived in
Memphis?

Mr. Coropy. Well, if you use multiple ones, unless the system
were allowed to, you would be anchored to the one you originally
registered with. The other thing to remember is, it is anchored to
your legally registered address because it has to be a real person.
We are talking about verification. We are talking about measure-
ment against public records data, so you couldn’t reinvent yourself
in multiple locations.

Mr. CoHEN. Okay. I would yield back the remainder of my time
and thank the Chairman for allowing me.

Mr. CONYERS. I yield to the gentleman from Virginia for inser-
tions into the record.

Mr. GOODLATTE. Thank you, Mr. Chairman.

I would just ask that the letter of the National Association of At-
torneys General, signed by 48 attorneys general and dated March
21, 2006 pertaining to the legislation that the Congress addressed
last year, along with a more recent letter signed by the Attorney
General of Maryland and the Attorney General of Florida, dated
September 28 of this year, be put in the record, along with a letter
dated May 31 of this year from all of the major sports organiza-
tions—NFL, major league baseball, NBA, NHL, and the NCAA—
also be put in the record.

Mr. CoNYERS. Without objection, so ordered.

[The information referred to follows:]
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NATIONAL ASSOCIATION OF ATTORNEYS GENERAL
750 FIRST STREET NE SUITE 1100
WASHINGTON, D.C. 20002
(202) 326-6259
(202) 3491922
http:/iwww naag.org

LYNNE M. ROSS PRESIDENT
Executive Director E%;%Ingﬁ%}r&nnﬂ
March 21, 2006 PRESIDENT-ELECT
TR S e
VICE PRESIDENT
FSEDEE ASREN
IMMEDIATE PAST PRESIDENT
WO AR SORRELL
Via Facsimile

The Honorable J. Dennis Hastert, Speaker The Honorable Nancy Pelosi, Minority Leader

United States House of Representatives United States House of Representatives
H-232, The Capitol H-204, The Capitol

‘Washington, DC 20515 Washington, D.C. 20515

The Honorable Bill Frist, Majority Leader The Honorable Harry Reid, Minority Leader
United States Senate United States Senate

S-230, The Capitol S-321, The Capitol

‘Washington, DC 20510 Washington, DC 20510

We, the undersigned Attorneys General, wish to express our strong support for the
efforts of the 109th Congress to pass legislation seeking to combat illegal Internet
gambling in the United States. While we do not support federal preemption of our state
laws related to the control of gambling, Internet gambling transcends state and
jurisdictional boundaries and requires that all segments of the law enforcement
community (state, federal and local) work together to combat its spread.

NAAG has historically supported federal efforts to clarify federal prohibitions on
Internet gambling. As we stated in a similar letter in 1999, gambling laws and regulations
have more state-to-state variety than almost any other area of law. For example,
gambling policies range from the absolute prohibition of any gambling, as found in the
States of Utah and Hawaii, to full casino gaming as allowed in Nevada and Atlantic City,
New Jersey. The myriad of regulatory schemes related to gambling is constructed within
the framework of each jurisdiction’s moral, law enforcement, consumer protection and
revenue concerns. Most jurisdictions believe that they have established the most
appropriate combination of law and policy to address their own population’s needs and
desires.

Internet gambling is a threat to this carefully crafted system. Moreover, the
potential problems associated with the availability of gambling activities on the Internet
are exacerbated because the inability of technology to reliably guard against many of the
same hazards that led to the policy considerations used by jurisdictions to construct their
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gambling regulations. These policy considerations include moral attitudes towards
gaming, issues of game integrity, effective consumer dispute resolution procedures,
access to gambling by minors, cash controls to hinder money laundering and other
criminal activity, as well as efforts to recognize and treat problem gamblers.

We encourage the United States Congress to help combat the skirting of state
gambling regulations by enacting legislation which would address Internet gambling,

while at the same time ensuring that the authority to set overall gambling regulations and
policy remains where it has traditionally been most effective: at the state level.

Sincerely,

- S,

John Suthers
Attorney General of Colorado

o DRy

Troy King David Marquez
Attorney General of Alabama Attorney General of Alaska
J—
p»‘éa«)) oD M /« /&Q
Terry Goddard Mike Beebe
Attorney General of Arizona Attorney General of Arkansas
B Lol I &g
Bill Lockyer Richard Blumenthal
Attorney General of California Attorney General of Connecticut
Carl Danberg Chatlie Crist

Attorney General of Delaware Attorney General of Florida
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Thurbet E. Baker
Attorney General of Georgia

Mk} Bl

Mark J, Bennett
Attorney General of Hawaii

Lisa Madigan
Attorney General of Hllinois

“Tow Nldo,

Tom Miller
Attorney General of lowa

St 5

Charles C. Foti, Jr.
Attomey General of Louisiana

J. Joseph Curran, Jr.
Attorney General of Maryland

Mo

Mike Cox
Attorney General of Michigan

&wﬁkm&\

Jim Hood
Attorney General of Mississippi
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Douglas Moylan
Attorney General of Guam

Lawrence Wasden
Attorney General of1daho

Steve Carter
Attorney General ofIndiana

Phill Kline
Attorney General of Kansas

b b

G. Steven Rowe
Attorney General of Maine

aary YL, -4 %.n/

Tom Reilly

Attorney General of Massachusetts

Mike Hatch
Attorney General of Minnesota

s,

Jeremiah W. Nixon
Attorney General of Missouri



Mike McGrath
Attorney General of Montana

Hitly . G ettt

Kelly Ayotte
Attorney General of New Hampshire

Pk Mot

Patricia A. Madrid
Attorney General of New Mexico

12 Lo

Roy Cooper
Attorney General of North Carolina

v

Jim Petro
Attorney General of Ohio

[Aradiyfypne

Hardy Myers
Attorney General of Oregon

G St
Patrick Lynch
Attorney General of Rhode Island

)

Lawrence Long
Attorney General of South Dakota
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Jon Bruning
Attorney General of Nebraska

G V0 b

Zulima V. Farber
Attorney General of New Jersey

o~

Eliot Spitzer
Attorney General of New York

e g

Wayne Stenehjem
Attorney General of North Dakota

Y L

W. A. Drew Edmondson
Attorney General of Oklahoma

T i~

Tom Corbett
Attorney General of Pennsylvania

,%/1/ %‘5%44—%/

Henry McMaster
Attorney General of South Carolina

(L.

Paul G. Summers
Attorney General of Tennessee
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Greg Abbott
Attorney General of Texas

Ylnsosretl”

William H. Sorrell
Attorney General of Vermont

@o/(. MK enna.

Rob McKenna
Attorney General of Washington

gy AT

Peg Lautenschlager
Attorney General of Wisconsin

85

Mark Shurtleff

Attorney General of Ut;:

Robert McDonnell
Attorney General of Virginia

Gners’ Bt

Darrell McGraw, Jr.
Attorney General of West Virginia

S

Pat Crank
Attorney General of Wyoming
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Attorney General Douglas Gansler Attorney General Bill McCollum

200 St. Paul Place PL 81 The Capitel

Baltimore, Maryland 21202 Tallahassee, Florida 32399
September 28, 2007

Dear Chairman Frank and Ranking Member Bachus,

We, the Attorneys General of our respective States, have grave concerns about H.R.
2046, the “Internet Gambling Regulation and Enforcement Act of 2007.” We believe that the
bill would undermine States’ traditional powers to make and enforce their own gambling laws.

On March 21, 2006, 49 NAAG members wrote to the leadership of Congress:

We encourage the United States Congress to help combat the skirting of
state gambling regulations by enacting legislation which would address
Internet gambling, while at the same time ensuring that the authority to set
overall gambling regulations and policy remains where it has traditionally
been most effective: at the state level.

Congress responded by enacting the Unlawful Internet Gambling Enforcement Act of 2006
(UIGEA), which has effectively driven many illicit gambling operators from the American
marketplace.

But now, less than a year later, H.R. 2046 proposes to do the opposite, by replacing state
regulations with a federal licensing program that would permit Internet gambling companies to
do business with U.S. customers. The Department of the Treasury would alone decide who
would receive federal licenses and whether the licensees were complying with their terms. This
would represent the first time in history that the federal government would be responsible for
issuing gambling licenses.

A federal license would supersede any state enforcement action, because § 5387 in H.R,
2046 would grant an affirmative defense against any prosecution or enforcement action under
any Federal or State law to any person who possesses a valid license and complies with the
requirements of H.R. 2046. This divestment of state gambling enforcement power is sweeping
and unprecedented.
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The bill would legalize Internet gambling in each State, unless the Governor clearly
specifies existing state restrictions barring Internet gambling in whole or in part. On that basis, a
State may “opt out” of legalization for all Internet gambling or certain types of gambling.
However, the opt-out for fypes of gambling does not clearly preserve the right of States to place
conditions on legal types of gambling. Thus, for example, if the State permits poker in licensed
card rooms, but only between 10 a.m. and midnight, and the amount wagered cannot exceed
$100 per day and the participants must be 21 or older, the federal law might nevertheless allow
18-year-olds in that State to wager much larger amounts on poker around the clock.

Furthermore, the opt-outs may prove illusory. They will likely be challenged before the
‘World Trade Organization. The World Trade Organization has already shown itself to be hostile
to U.S. restrictions on Internet gambling. If it strikes down state opt-outs as unduly restrictive of
trade, the way will be open to the greatest expansion of legalized gambling in American histo:
and near total preemption of State laws restricting Internet gambling.

H.R. 2046 effectively nationalizes America’s gambling laws on the Internet,
“harmonizing” the law for the benefit of foreign gambling operations that were defying our laws
for years, at least until UIGEA was enacted. We therefore oppose this proposal, and any other
proposal that hinders the right of States to prohibit or regulate gambling by their residents.

Sincerely,
Douglas Gansler Bill McCollum
Attorney General of Maryland Attorney General of Florida

cc: All Members of the Maryland and Florida delegations
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Dear Members of the House Financial Services Committee:

JUN .5 2007

On behalf of our respective professional and collegiate sports organizations, we ask for your
continued support in protecting American athletics from the corrupting influence of sports gambling.

We wrote to you on April 25, to express our concerns about H.R. 2046, Chairman Frank’s
Internet gambling bill. Since then, advocates of H.R. 2046 have contended that we have no basis for
concern, because H.R. 2046 creates “opt-outs” that permit individual leagues to prohibit gambling on
their sports. However, with or without an opt-out, the bill sends a destructive message on how Congtess
views gambling on professional and college sports. Moreover, we believe that the bill’s opt-outs will
prove illusory. If H.R. 2046 were to pass, sports betting would likely proliferate and the integrity of
American athletics would be compromised.

Congress has historically and consistently opposed sports gambling. In 1992, a bipartisan,
overwhelming majority voted to enact PASPA—the Professional and Amateur Sports Protection Act.
The House of Representatives® report found that that “there exists a special relationship between
American sports fans of all ages and their favorite teams, and that athletic competition embodies and -
affirms fundamental American values worth protecting from the potential taint of corruption and
scandal,” and thus “these activities should be declared off limits from further exploitation as State
‘revenue enhancers.””

The Senate report further explained, “Sports gambling threatens to change the nature of sporting
events from wholesome entertainment for all ages to devices for gambling. It undermines public
confidence in the character of professional and amateur sports. Furthermore, State-sanctioned sports
gambling will promote gambling among our Nation's young people.” It also concluded that “[t]he moral
erosion it produces cannot be limited geographically. Once a State legalizes sports gambling, it will be
extremely difficult for other States to resist the lure.”

PASPA passed 88 to 5 in the Senate and by voice vote in the House.

Since then, gambling operations—Ilargely based outside of the U.S.—have turned to the Internet,
where they were able to evade existing, longstanding gambling laws, including laws against sports
gambling, Last year, Congress responded by passing UIGEA—the Unlawful Internet Gambling
Enforcement Act—which enhances enforcement of America’s gambling laws, including PASPA and
other laws against sports gambling.

On July 11, 2006, the House passed UIGEA 317 to 93, reaffirming its commitment to protect
American athletics from sports gambling. This strong vote tally reflects majorities of both parties and the
affirmative votes of both Leaders.

H.R. 2046 would reverse Congress’ longstanding consensus on the harms of sports gambling.
Unsupported by any factual record, H.R. 2046 declares that sports betting is acceptable, and the bill
expressly authorizes Internet sports gambling. Regardless of the existence of opt-outs, Congress’
fundamental message would for the first time be one of approval for sports betting. Moreover, the sports
opt-outs are likely to provoke legal challenges in U.S. courts and before the World Trade Organization.
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We oppose H.R. 2046 for the following reasons:
«  First, the bill states that sports betting is acceptable to Congress.

* Second, the opt-outs are subject to challenge in U.S. courts on the grounds that Congress has
“unconstitutionally delegated its lawmaking power (to ban Internet gambling) to private parties
(commissioners of various sports leagues and conferences).

*  Third, the “opt outs” for states and sports leagues are illusory because, if exercised, they might
very well be struck down by the WTO as discriminating against foreign providers of gambling,
services. In that case, the U.S. would be hard pressed to invoke the “public morality" defense to
argue, for instance, that offshore internet gambling facilities used by Louisiana citizens corrupt
pubic morals, while Louisiana land based casinos do not, or that sports gambling on football
would corrupt pubic morals, but gambling on boxing or horse racing would not. Consistent with
prior WTO rulings, the opt-outs will also prove difficult to defend if Congress gives its consent to
Internet sports betting by passing H.R. 2046. Although the United States has announced its intent
to withdraw from GATS “commitments” on gambling access, that process will be prolonged and
with uncertain outcomes. Thus, the threat of WTO litigation remains active.

e Fourth, H.R. 2046 will lead to demands that PASPA be repealed. The bill would grant greater
rights to foreign sports gambling operations, which could conduct Internet sports betting, than to
State governments, which would remain barred by PASPA from authorizing sports betting.
Arguments to “level the playing field” by repealing PASPA undoubtedly will follow and, once
Congress is seen as having endorsed sports betting, will be difficult to resist.

We have long opposed sports betting because of the harm it inflicts on fans of all ages,
professional and college athletes, and the integrity of American sports. Congress has long agreed and
enforced a policy against sports betting. H.R. 2046 moves in exactly the opposite direction. In doing so,
it advances no public interest and simply rewards foreign entities who have shamelessly ignored U.S, law
for the past ten years. Accordingly, we urge you to reject it.

Sincerely,

Rick Buchanan, Executive VP and General Counsel
Nationat Basketball Association

Elsa Kircher Cole, General Counsel
National Coliegiate Athletic Association

William Daly, Deputy Comunissioner
National Hockey League

Tom Ostertag, Senior VP and General Counsel
Major League Baseball

Jeffrey Pash, Executive VP and General Counsel
National Football League

cc: Members of the House of Representatives
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Mr. GOODLATTE. Thank you.

Mr. CoNYERS. Could I ask Professor Weiler on a closing question.
As you know, Philippe Sands has written about the reckless, the
lawless world. Familiar? It takes the issue that our government
has been in reckless disregard of many of our treaties, conventions,
protocols, ranging from anti-nuclear to environmental to torture.
There has been a great discussion about how we try to get back on
track in a more cooperative spirit since we are one of the most, if
not the most influential nation in the family of nations and global
organizations.

Can you comment about that tendency and how that dereliction
of international responsibility fits into our discussion about Inter-
net gambling and the WTO decision?

Mr. WEILER. Thank you, Mr. Chairman.

Could I just make one tiny comment on the discussion before?
We didn’t discuss a lot, and it would merit discussion on the States’
rights issue that Mr. Goodlatte raised. It would be interesting to
explore whether one gave States rights and the technology exists
for off-shore WT'O members to just offer Internet remote betting in
the States that allowed it, what would be the position of the Justice
Department?

Now, to your question, Mr. Chairman. I am a realist. If my wife
is giving birth, I would drive through a red traffic light and violate
the law. I can see circumstances where any State, including the
United States, might drive through a red traffic light because their
wife was giving birth.

But because of the prominence of this country, and because we
lead by example, we lead by example, we should be very, very cir-
cumspect in all situations when we decide to disregard the multi-
lateral system, to disregard our international legal obligations.

I do not believe that our legitimate interest in regulating the
hazards that come with Internet gambling, even though today we
do it in a way that is discriminatory, are such as to justify dis-
obeying, disregarding and violate our international legal obligation.
It has a cascading effect.

Yes, the gentleman was right. We will survive it, but when it be-
comes a cumulative effect, where the impression around the world
is that the United States, which preaches the importance of the
international system and international law, but when it comes to
its own interests replaces might with right, then we should really
be very careful.

So Mr. Goodlatte has said, we withdraw our commitment. There
is a procedure for that under article 21 with the GATS. Let the
procedure run its course, but why, Mr. Goodlatte, and why, Mr.
Conyers, would we continue, for example, to prosecute individuals
until we have withdrawn our commitment? That is what doesn’t
make sense to me. And why should we instead of trying to comply
with an obligation, we will just withdraw an obligation. Again, if
we lead by example, that is not the kind of example which a coun-
try like the United States should lead with.

Thank you, Mr. Chairman.

Mr. CONYERS. If you have any further papers or treatises or arti-
cles that you may have written about this, because this is an over-
arching consideration for not only the Judiciary Committee, but the
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Foreign Affairs Committee. This is a very large issue that too fre-
quently we have recently noticed that our government has a tend-
ency to walk away, to disengage, to write itself out. Of course, that
habit becomes catching with other countries. If we are doing it,
why shouldn’t they?

So on this note, I thank you all for a very challenging hearing.
We are thinking now about following Mr. Goodlatte’s suggestion of
getting attorneys general of the States, as well as governors and
others to weigh in on this, because they have to understand that
it is not only their State, but our national laws and our inter-
national obligations.

Now, we have heard about the States’ rights implications of this
legislation. It is clear that there are some that would like to keep
the Federal Government out. And there are others who may not
have thought clearly about the international aspects as well. All
three of these come together on a very fascinating subject. I am so
happy that you were all able to spend as much time with us today.

I can assure you this record will be read and re-read by many
different people with different points of view. We are obligated and
indebted to you for your contribution. Thank you so very much.

The Committee stands adjourned.

[Whereupon, at 2:08 p.m., the Committee was adjourned.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE JIM MCDERMOTT, A REPRESENTATIVE IN
CONGRESS, FROM THE STATE OF WASHINGTON

Mr. Chairman, thank you for the opportunity to submit written testimony at this
hearing. As you are aware, I introduced legislation earlier this year, H.R. 2607,
which would provide for the taxation of licensed Internet gambling in the U.S. I in-
troduced this bill not because I am a proponent of Internet gambling—I am not—
but because I am not blind to the fact that people will continue to gamble online
regardless of any prohibition against it. I therefore believe that the only appro-
priate, reasoned response is to regulate Internet gambling, so consumers are af-
forded certain protections and so revenue that would otherwise flow to foreign juris-
dictions stays here in the U.S.

My legislation would ensure that for any Internet gambling that occurs in the
U.S., all taxes due under federal and state law will be collected—it is a complement
to legislation introduced by House Financial Services Chairman Barney Frank (D-
MA), which would establish a regulatory regime for licensed Internet gambling. It
requires all corporate and personal withholding taxes be collected, but does not im-
pose any additional taxes on U.S. residents. In recent weeks, we have shaped some
policy improvements to the legislation that would allow us to provide greater protec-
tions against tax cheating relating to online gambling, and thereby increase much-
needed revenue. As amended, my legislation, would:

e Impose a fee equal to 2% of deposits placed during the prior 30 days with or
on behalf of a licensee for the purposes of wagering.

e Impose a .25% wagering tax on all authorized online gambling (and a 2% wa-

gering tax on all unauthorized online gambling.

Impose 30% withholding on withdrawals of net winnings by non-U.S. persons.

Authorize 50 states and DC to impose indirect taxes on licensees with respect

to wagers placed by persons within their jurisdictions.

Require licensees’ senior management to reside in the U.S. and computer

equipment to be located in the U.S., thereby maximizing availability of cor-

porate taxes.

To be clear, most of the revenues generated would come from taxes required
under existing law that we currently lose because of a misguided belief that we can
actually stop Internet gambling. Specifically, these are not new taxes, but rather
taxes on existing activity that is currently unregulated, unsupervised, and under-
ground. The exception is that my legislation also imposes a fee equal to 2% of depos-
its placed with a licensed gambling operator. This fee would be paid by the operator,
not the individual gambler, and it would help level the playing field for land-based
casinos that are concerned about Internet gambling affecting their business. Obvi-
ously, the overhead for a land-based casino is greater than that of an online casino,
but the 2% fee on Internet gambling sites only helps narrow that gap. The provision
does not, nor is it intended to, impose any new tax on the operations of land-based
casinos. To do so would violate the very purpose of the provision as an equalizer
between the land-based and the online industries.

In putting together my legislation, I reviewed various studies and estimates on
the amount of Internet gambling that occurs in the U.S. to estimate how much rev-
enue my bill might provide when combined with the proposal by Chairman Frank.
In addition, it is my understanding that a private sector analysis was performed to
estimate the revenues that would be generated through regulating Internet gam-
bling in the U.S. by adopting legislation based on Chairman Frank’s bill and my
current proposal. This analysis preliminarily estimates that regulating Internet

(93)
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gambling would generate between about $3.1 billion to $15.2 billion in federal
revenues during its first five years, and between about $8.7 billion to $42.8 billion
over its first ten years. In fact, assuming that states permit the same gambling ac-
tivities online as they currently do offline, and assuming the sports leagues opt-out
entirely, my proposal would raise about $6.3 billion over five years and $17.6 bil-
lion over ten years.

Because the estimates are based on both bills, and Chairman Frank’s bill permits
individual states and sports leagues to prohibit any Internet gambling, the lower
number would reflect a situation in which sports leagues and most states opted-out
of the system. The higher number would reflect a situation without opt-outs. Nota-
bly, the single largest component of the revenues—more than 50% of the total—
would be generated from individuals reporting gambling winnings not captured
under the current prohibition regime. The 2% fee on deposits and the 0.25% wager
tax would each constitute slightly less than 22% of the total, and the corporate tax
on operators would constitute an average of about 5% of the total.

Even under the most conservative estimates, licensing and regulating Internet
gambling—and collecting the taxes that are due—will provide much-needed revenue
to the U.S. Treasury. This is money we are currently losing to other jurisdictions,
for no other reason than some of my colleagues think we can actually stop people
from gambling online. It is money we will continue to lose if we ignore the fact that
if grown adults in America want to gamble online, they can and they will.

——
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LETTER FROM THE HONORABLE MITCHELL E. DANIELS, JR., GOVERNOR, STATE OF
INDIANA, DATED NOVEMBER 9, 2007

STATE OF INDIANA Mitchell E. Daniels, Jr.
OFFICE OF THE GOVERNOR Governor
State House, Second Floor

Indianapolis, Indiana 46204

November 9, 2007

The Honorable Harry Reid The Honorable Mitch McConnell
Majority Leader Minority Leader

United States Senate United States Senate
Washington, D.C. 20510 Washington, D.C. 20510

The Honorable Nancy Pelosi The Honorable John Boehner
Speaker Minority Leader

U.S. House of Representatives U.S. House of Representatives
Washington, D.C. 20515 ‘Washington, D.C. 20515

Re:  Internet Gambling Regulation and Enforcement Act of 2007 (H.R. 2046)

Dear Senator Reid, Senator McConnell, Speaker Pelosi and Representative Boehner:

As Governor of the State of Indiana, I wish to express my concerns about a bill
currently in the U.S. Congress known as the Internet Gambling Regulation and
Enforcement Act of 2007 (“H.R. 2046”), which would legalize Internet gambling and
undermine the ability of states to make and enforce their own gambling laws.

In contrast with limited, state-regulated forms of gambling such as horse tracks
and riverboat casinos, gambling via the Internet is available from virtually any location
(e.g., homes, offices, schools) twenty-four hours per day in an anonymous environment,
Research and studies have indicated that Internet gambling is more accessible to minors,
more attractive to college-age individuals, more susceptible to fraud and other criminal
activity, and harder to regulate. These are some of the reasons why Indiana recently
updated its gambling laws to specifically prohibit Internet gambling. Using the Internet
to engage in gambling in Indiana, or with a person located in Indiana, is a felony under
Indiana law.

Last year, in response to the growth of the Internet gambling problem, Congress
passed the Unlawful Internet Gambling Enforcement Act of 2006 (“UIGEA™), which has
effectively driven many illicit gambling operators from the U.S. marketplace. But now,
less than a year later, H.R. 2046 proposes to do the opposite, by replacing state
regulations with a federal licensing program that would permit Internet gambling
operators to engage in business with U.S. customers. The Department of Treasury would
alone decide who would receive federal licenses and whether the holders of those
licenses were complying with their terms. This would represent the first time in history
that the federal government would be responsible for issuing gambling licenses.

Furthermore, a federal license under H.R. 2046 would supersede any state
enforcement action because, as written, this bill grants a “safe harbor” defense against
any prosecution or enforcement under any state or federal law to any person who
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November 9, 2007
Page 2

possesses a valid license and complies with the requirements of H.R. 2046, In other
words, any gambling operator who obtains a license from the Treasury Department and
follows the requirements of H.R. 2046 would be excused from criminal charges.

Essentially, the bill would legalize Internet gambling in each state, unless the
governor of a state clearly specifies the existence of a current state restriction (e.g., an
existing state law) barring Internet gambling. On that basis, a state may “opt out” of the
legalization of Internet gambling or certain types of gambling. However, this opt-out
provision is problematic because it does not clearly preserve the right of states to place
conditions on legal types of gambling. H.R. 2046 also does not grant Indiana any right to
challenge a licensing decision by the Treasury Department or bring an enforcement
action against a gambling operator who circumvents Indiana’s prohibition on Internet
gambling.

In addition, even if Indiana exercises this opt-out and Indiana’s ban on Internet
gambling remains in effect, the opt-out provision of H.R. 2046 will likely be challenged
betore the World Trade Organization (“WTO”) as a violation of U.S. trade agreements.
In recent years, the WTO has ruled against the U.S. in disputes pertaining to free trade in
gambling services. Accordingly, if the WTO strikes down the state opt-out provision as
unduly restrictive of trade, then it is likely that we will see a significant expansion of
legalized gambling in the U.S. and the preemption of state laws prohibiting or restricting
Internet gambling,

T ask that you reject H.R. 2046 and any other proposals that would undermine
Indiana’s ban on Internet gambling.

Sincerely,

Mitchell E. Daniels, Jr.
Governor, State of Indiana

cc: Senator Richard G. Lugar
Senator Evan Bayh
Representative Pete Visclosky
Representative Joe Donnelly
Representative Mark Souder
Representative Steve Buyer
Representative Dan Burton
Representative Mike Pence
Representative Julia Carson
Representative Brad Ellsworth
Representative Baron Hill
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PREPARED STATEMENT OF THE HONORABLE L. ERROL CORT, MINISTER OF FINANCE
AND THE ECONOMY, GOVERNMENT OF ANTIGUA AND BARBUDA

Testimony by the Government of Antigua and Barbuda
Submitted for the House Committee on the Judiciary Hearing on Establishing Consistent
Enforcement Policies in the Context of Online Wagers

14 November 2007

This testimony is submitted by the Government of Antigua and Barbuda ("Antigua") for the
consideration of the House Commitiee on the Judiciary at its hearing o discuss consistent
cnforcement policics in the context of online wagering.

The issuc of onlinc gambling is of dcep intercst to Antigua, which has not only invested
considerable resources to develop a well-regulated and internationally-recognised remole gaming
industry but also has led the fight against the discriminatory trade policies of the United States with
respect to remote gambling at the World Trade Organisation. This issue is also of keen interest to
our government because Antiguan operators have been heavily targeted by United States authorities
in their attempt to destroy foreign competition for gaming services. The three highest profile
prosecutions of foreign remote gaming operations brought by United States authorities in the past
two years have been brought against operators with Antiguan licensed subsidiaries and substantial
Antiguan operations.

Encouraged by the United States to diversily our very limited economy, our small nation ol
less than 90,000 people sct out almost 15 years ago to devcelop trade in the cross-border provision
ol gambling and betling services. Using the then-novel technology of the Internet, Antiguan service
providers became the acknowledged leaders in this industry, resulting in much-needed diversity to
our economy, interesting and demanding employment for our young people and in-flow of
increasingly significant amounts of money to our country. Many will no doubt be surprised to learn
that as late as 1997, the United States government was cooperating with our remote gaming
regulatory team, providing guidance and assistance on how to ensure fairness and reliability to
American consumers of the gaming services offered by Antigua.

Without warning, this all changed in 1998 with federal indictments of a number of Antiguan
operators for providing the very same services that—just shortly prior to the release of the
indictments—the United States Department of Justice had publicly stated were not covered by
American laws. Since that day, our industry has been under continuous siege (rom the United States
authoritics with further indictments of Antiguan citizens and opcerators, scizurces of international
[unds on order of the United Stales government, sirong-arm tactics aimed at banks and credit card
companics to dissuade them from furnishing scrvices to offshore gaming operators and culminating
with last year’s “Unlawful Internet Gambling Enforcement Act.”

Cognizant that these efforts by the United States were contrary to ils International legal
obligations, in early 2003 Antigua sought consultations with the United States under the dispute

1-
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settlement mechanism of the World Trade Organisation. Whereas we approached those
consultations with an aim to discussing our legal differences and encouraging some kind of middle
ground settlement, we soon found out that the United States had no interest in doing so. Ultimately,
facing no alternative we filed a complaint with the WTO over the United States’ breach of its
International troaty obligations. As most know by now, we defeated the United States at the WTO,
which has issued its recommendation to the United States government that it come into compliance
with the WTO agreements. To date, this has not occurred, and Antiguan operators remain subject
to even harsher Uniled States eflorts to prevent the oflering of services to consumers in the United
Statcs—this despite such efforts being finally and judicially resolved to be illegal under a binding,
International treaty to which the United States is a party.

During the course of the WTO proceeding, the United States asserted that it was entitled to
prohibit the provision of remotc gambling scrvices on the basis that remote gambling per se is so
pernicious and subject to unacceptable risks that it must be prohibited—that it is indeed such an aw [ul
activity that the United States had to and did prohibit @/l remote gambling activity. The problem is,
that this is not the truth. In fact, as the UIGEA so eloquently illustrates, what the United States does
do is prohibit most (but certainly not all) remote gambling that crosses a border while leaving states
free to allow, prohibit or regulate remote gambling activities within their own borders as they may
see fit. Now, if “remote” gambling is so bad that it cannot be regulated and must be prohibited, then
why does the United States permit itin any form? Why, if the United States government has decided
that it must prosecute Antiguans who-as they are entitled to do under International law—ofler
regulated remote gambling services, in order to protect the “morality” of American citizens, does the
United States government not require every slate lo prohibit remote gambling as well?

The reason is, as the WTO has recognised, that the Uniled States’ “prohibition” is really
simply a disguiscd restriction on trade. The United States allows a flourishing domestic remote
gambling industry, but is applying criminal sanctions to Antiguans [or doing the exact same thing,
As has become increasingly clear during the course of our WTO dispute, in fact Antigua has been
too success(ul in its development of this industry. There is 100 much money to be made in this
industry, apparently, for the United States government to allow Antigua the prosperity that this
industry was on the cusp of delivering to our tiny country. Antigua, it seems, should be satisfied
with “steady growth” of its economy.

We are aware of all of the claims that Internet gambling is a haven for abuse by addicts,
organiscd crime, terrorists, children and others. We have heard of the examples of lives ruined and
other horror stories. Bul the reality is that in its almost 15-year history, these [ears commonly
associated with Internct gambling have not been realised. Internct gambling has not proven to be
any more problematic than any other type of discrelionary activity that may be subject Lo abuse—in
fact, we supplicd plenty of evidence to the WTO demonstrating that “bricks-and-mortar” gambling
is highly subject to a/l of the “ills” that have been alleged (but not proven) to be endemic to remote
gambling.

-
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In Antigua, we have dedicated substantial resources to the development, regulation and
oversight of our industry. We know our operators, most of the principals of which live on our small
island. We have long experience in the regulation of the industry. We know that our services are
fair and responsible. We have offered to the United States government the opportunity to jointly
regulate our industry, to exercise some kind of joint oversight, to study our relatively mature gaming
industry to establish-as we expect such a study would-that responsible remote gaming is not only
possible, but is being offered by service providers from Antigua today.

Unfortunately, despite our repeated outreach and despite the unambiguous rulings of the
World Trade Organisation, the United States not only refuses {o engage with us in a cooperative
manner but continucs to cxert cvery cffort to destroy our industry.

We applaud the cfforts of Representatives Berkley and Frank to take a morce responsible
approach to Internet gambling. In fact, we have proposed to the United States administration—to its
silence—that the mature and diverse Antiguan industry could serve as an excellent test case for the
responsible and independent assessment of remote gambling under the ambit of the Berkley bill. As
Representative Frank does, we believe that remote gambling is here to stay and that at some point
in the near future, the United States will have to deal with the issue in a comprehensive manner.,
While we think that as currently proposed, Representative Frank’s legislation will not bring the
United States into compliance with the WTO decision in our favour, we arc engaging with the
Congressman to {ind ways to make it so.

Not only is Antigua entitled under International law to offer responsible gaming services to
consumecrs in the United States, but it is the right thing for the United States to allow it to do so. The
World Trade Organisation is either a [air and level playing (ield [or all global participants or it is a
onc-way strect for the big cconomics to spread their cconomic power across the world.  As the
smallest country to ever avail itsell of the WTO dispute resolution process and to have won, against
all odds, against the world’s only remaining superpower, Antigua seeks only what it is entitled to.
Clearly, the United States enjoys the WTO dispute mechanism to enforce the trade obligations ol
other countries to the United States. We believe it is imperative that the United States respect the
rule of International trade law and we look forward to the continued leadership on this issue from
the United States Congress.

Honourable L. Errol Cort
Minister of Finance and the Economy
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Mr. Chairman and Distinguished Members of the Committee

Introduction

I am Craig Pouncey, a partner in the Brussels office of UK law firm Herbert Smith,
and head of my Firm's international trade law practice. In that capacity, | have had the
opportunity to work on the case between Antigua and the United States, in which the WTO
found that a number of U.S. laws violate the General Agreement on Trade in Services
("GATS") because they prohibit the supply of Intemet gaming services from jurisdictions

outside the U.S.

I do not currently represent Antigua but act for a number of EU companies with an

inferest in the gaming sector.

In this testimony, I will explain the role ol the WTO in the Internet gambling debate
and the different options that the U.S. has in the WTO, following its loss in the Antigua

case.

General background and the Antigua dispute

The GATS, which is the relevant WTO Treaty here, works on an "opt in" basis.
This means that kev obligations only apply 1o the extent that a country has "opted in" for a
specific sector (or, in GATS language, made "specific commitments"). In the case brought
by Antigua, the Appellate Body of the WTO found that the U.S. had made "specific
commitments" with regard to the cross-border supply of gambling and betting services. As
a result, the U.S. had to provide "market access" to the suppliers of such services from
other WTO member countries. The Appellate Body went on to find that the U.S. violates
that obligation because several federal laws prohibit the use of the Internet to supply

gaming services [rom (oreign jurisdictions 1o consumers in the U.S.

By way of defence, the U.S. had invoked an exemption clause that allows a country
to depart from its normal WTO obligations (i.e. in this case to prohibit access to Internet
gaming services from countries such as Antigua) because of the need to protect public morals.

The U.S. argued that Internet gambling posed uncontrollable risks of youth gambling,
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fraud and money laundering. This defence failed, however, because the U.S. allows

Internet betting on horse races.

The U.S. was given until April 3, 2006 to comply with the findings of the Appellate
Body Report. On July 6, 2006 Antigua convened a WTO "compliance Panel" to assess the
steps taken by the U.S. to comply with the Appellate Body's [indings. The U.S. used these
proceedings, inter alia, to reargue its case that Internet gambling cannot be regulated and
that Intemet horse race betting was not lawful in the U.S. The U.S. lost the argument again
and, on March 30, 2007, the latest WTO report in this saga was issued. In the context of

this debate, the most interesting points of this most recent WTO Report are the following:

o The WTO Panel found that "there are al least 18 State laws that expressly
authorize wagering by wire within the United States, including on a wholly
intrastate basis".

s The WTO Panel states that, while the U.S. originally argued that Internet
gambling could not be regulated, it has changed its position because the
Unlawlul Internet Gambling Enforcement Act 2006  explicitly
acknowledges that such regulation is possible.

¢ The WTO Panel refers to the recent prosecution of foreign Internet gaming
operators but adds that it finds it "striking" that the DOJ has never
proseculed any of the U.S. based operators of Internet horse race belling.

o The WTO Panel notes that the U.S. had an opportunity to clarify that
Internet gambling on horse race betting is prohibited but that the Unlawful
Internet Gaming Enforcement Act does precisely the opposite by

deliberately maintaining the ambiguity.

The U.S. decided not to appeal this latest WTO report, which, therefore, became
final.

Option 1 for the U.S.: withdrawal of commitments
On May 4, 2007, the USTR announced that the U.S. would start a procedure to

withdraw the U.S. commitment on gambling and betting services. Pursuant to this

procedure, all WTO Members, not just Antigua, are entitled to claim compensation from
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the U.S. Such compensation normally adopts the form of additional trade liberalisation in
other areas. This procedure has never been used in a context such as the one at issue here
and the U.S. move is generally perceived as an allempt unilaterally to change the WTO
contract after losing the legal fight. On 22 June 2007, WTO members announced their

intent to negoliate compensation with the US".

The USTR press release announcing the withdrawal of the GATS commitment
mentioned that, in its view. other WTO Members have "very little, if anv" basis to claim

compensation because the U.S. made (he commitment on gambling by mistake.

Other WTO Members do not share the U.S. view on this matter. First of all, they
find it difficult to believe that the U.S., which was the main driver of the GATS
negotiations during the original negotiations, was unable to understand its own

commitments.

Further, it should be noted that the U.S. has requested, oblained, and used the right
to impose countermeasures in a WTO dispute settlement case where such a
"misunderstanding” had effectively occurred. In the well known Bananas dispute between
the U.S. and the EU, the U.S. argued that the activities of U.S. companies such as Chiquita
were "banana distribution services" covered by the GATS and the EU's GATS

commitment on "distribution services".

The EU disagreed. In fact, the EU had taken a series of measures to protect its
banana regime from being challenged in the WTO but it had never considered that its
commiimeni on "distribution services" could have been used against its regime for the
importation of bananas. If the EU had realised this, it would no doubt have excluded
"banana distribution services" from its commitment on "distribution services". However,
the EU had not done that and thus lost the dispute with the U.S. The U.S. then obtained the
right to impose painful economic sanctions on the EU for a total value of USD 191.4
million per year. This caused very serious hardship to the EU companies targeted by those
sanctions and, in at least one case that I am aware of, it caused bankruptcy. The total
amount of these sanctions related to a lack of compliance with GATS obligations which

the EU never intended to make.

' EU (on behalf of its 27 Member States), Antigua, Australia, Canada, Costa Rica, India, Japan and Macao.
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The same U.S. that requested, obtained, and applied these economic sanctions vis-
a-vis the EU is now claiming that it can withdraw commitments without compensation, or
with only limited compensation, because // did not inlend to make these commitments. In
my view this is wrong as a matter of law: the US gaming market (both territorial and on-
line) is worth an estimated $100 billion. This represents a sizeable "brick" in the wall of
world trading opportunities and it is uncontroversial to suggest that it should in principle be
replaced by a "brick" of similar size and substance. As mentioned, a number of WTO
member countries, including the EU (which negotiates on behalf of its 27 member states),
have asked to negotiate with the US and the time-frame for those negotiation has already
been exiended twice because ol the inadequacy of the US offers [or replacements market
access. EU Trade Commissioner Peter Mandelson has already announced publicly that
compensation is due and that the numbers "need to be substantial". I believe that the U.S.
will be asked, as a result, to open up other markets which will be of substantial value to its
trading partners. This will be the price that the U.S. has to pay to avoid option 2, ie.

regulation of Internet gambling.

Option 2 for the U.S.: regulation of Internct gambling

Appropriate regulation ol Tnternet gambling would put the U.S. on a road to resolving the
WTO problem. The U.S. would avoid having to offer possibly substantial compensation in the
form of opcning new markets to forcign competition, and, as a result, affecting possibly numcrous
other economic players in the US who have absolutely nothing (o do with gambling, or the WTO
gambling dispute. Further, rather than losing credibility, the U.S. would strengthen the WTO and
its legal system, which the U.S. wants other countries, and in particular China, to respect. This is,
again, the solution publicly favourced by the EU. As Peter Mandelson said in Washington on 8
November, "What we need (o see is a change in US legislation that removes (hat discrimination
against EU operators [...] it is not in the interest of American consumers Lo have good responsible

compctitors in this market cxcluded by regulatory mechanisms”.

Thank you, Mr. Chairman and Distinguished Member of this Committee for considering this
testimony and 1 would be happy to answer any questions that you may have.
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PREPARED STATEMENT OF JOHN LYONS, GROUP SECURITY ADVISOR, UC GROUP

Mr. Chairman and Members of the Committee:

My name is John Lyons. I am Group Security Advisor to the British payments
services provider UC Group, where I am responsible to the Board for advising on
all matters relating to risk and security and for relations with law enforcement
agencies.

I am also Coordinator for the Corporate Executive Programme, an organisation
comprising some of the world’s largest global enterprises including Intel, HSBC,
Diageo and Mitsubishi UFJ—established by FIRST (the Forum of Incident Response
& Security Teams to provide advice upon the implementation of global risk strate-
gies). During my time as an employee of the UK government I served as the UK’s
Crime Reduction Coordinator at the National Hi Tech Crime Unit (NHTCU).

I am pleased to provide the Committee this written testimony to address the issue
of online wagering from a security and law enforcement agency perspective relating
to the security and integrity of online financial systems.

SUMMARY

The question has been raised whether the prohibition of Internet gambling is nec-
essary to protect consumers from various risks linked to Internet gambling, in par-
ticular, the risks of compulsive gambling, underage gambling, money laundering
and fraud.

As the Committee considers whether the current U.S. regime of prohibition is
being effectively enforced, it should also consider the fact that there exist techno-
logical solutions today which could be adopted to bring a very high degree of safe
and secure practice/s to online financial transactions, including those relating to
Internet gambling. Such solutions will protect not only the consumers but also the
integrity of the financial infrastructure that they are using to facilitate Internet
gambling transactions today.

Implementation of such solutions is not only possible in connection with regu-
lating Internet gambling, but is necessary in the broader context of the online pay-
ments system. Indeed, if we fail to act promptly to strengthen our ability to secure
online financial systems, we face the prospect of organised crime and terrorism gain-
ing more and more funding from innocent consumers—whilst banks and credit card
schemes positioned in the middle, act as unwitting facilitators.

INTERNET GAMBLING REGULATION PROMOTES INTERNET SECURITY

There is a pressing need to respond proactively before customer confidence is di-
minished irretrievably, the integrity of the financial systems is challenged and be-
fore governments, legislators and regulators are forced to react to mitigate the po-
tential damage by bringing the online financial industry into line. This threat per-
tains to all sectors utilizing online financial transactions and not just to the Internet
gambling industry. Many informed sources and experts in this arena take the view
that we are presently losing the battle in the online space to organised criminal and
terrorist groups (sometimes referred to as ‘non-state actors’) and to hostile foreign
governments. Ironically, the very steps needed to create a secure regime that pro-
tects consumers in the area of Internet gambling are needed in any case to protect
the Internet overall from this array of threats.

The basic principles of actions that need to be taken to protect the payments sys-
tem generally, and to provide for consumer protections in the area of Internet gam-
bling, are by now well documented. They include:

Authentication and Identity Management—proving beyond reasonable
doubt that the person conducting the transaction is who they purport to be.
Authorization—proving that the identified person is the authorized user of the
credit/debit card or other financial instrument being used in the transaction.
Age Verification—a second layer of security and process sitting behind the
items mentioned above, and which may require persons to verify their date of
birth before access can be granted to goods and/or services online.

User Location—certain services offered online may require that a user’s loca-
tion is identified. In some cases this might merely mean by country, but in
other cases the service may require location verification to county/state level or
better.! Often, the various obstacles which can be placed in the way of tech-

1Currently Internet Service Providers (ISPs) are very often able to provide this service retro-
spectively in response to authorised requests from law enforcement and security agencies. How-

Continued



106

nically verifying location data cause concern to many. However, the online mer-
chant, operator and financial services company, can, based on the level of trans-
actional risk involved and the nature of the service, decide to decline the trans-
action in cases where the location cannot satisfactorily be confirmed (for what-
ever reason).

Data Sharing on Criminal Activity—every company in the online financial
transaction chain holds data relating to criminal activity and attempted activ-
ity. Sharing this data throughout the financial ‘supply chain’ would provide in-
creased levels of assurance in authorizing online transactions whilst providing
a significant weapon in the fight against online fraud. In addition, the ability
to provide industry reporting of such criminal activity to government and to law
enforcement and security agencies would significantly enhance their ability to
prevent and investigate online crime.

Two Factor Authentication—The operators involved in certain high risk cat-
egories of online transaction, such as travel, gambling, electrical goods and
international transactions, could provide their online customers with a second
tier authentication token to provide increased levels of assurance and security.
Distributed in a secure way to users, this would provide a high degree of cer-
tainty of identity, authority and age. Indeed, one might ask why the issuing
banks which provide credit and debit cards for use online, do not offer this serv-
ice now.

REGULATION AND ENFORCEMENT

Currently, law enforcement agencies benefit from the open interaction they have
with financial services companies and payment providers who provide services to a
broad range of e-commerce merchants. A flow of information and intelligence exists
from many of these companies, which provides law enforcement with a greater un-
derstanding of the nature of new criminal modus operandi in online transactions.
In cases where law enforcement agencies choose to investigate online criminality,
having the ability as law enforcement officers to sit down and meet with all regu-
lated Internet gambling companies and their payment service providers, banks and
credit card companies provide an enormous boost to the ability to fight e-crime.

AN EXAMPLE OF REGULATION AND ENFORCEMENT WORKING

Whilst serving as the UK’s Crime Reduction Coordinator at the National Hi Tech
Crime Unit (NHTCU), now a part of the UK’s Serious Organised Crime Agency
(SOCA), I had responsibility, inter alia, for ensuring that law enforcement, the fi-
nancial industry and online businesses worked closely together in the fight against
e-crime. During the period 2003 to 2004, organised crime groups based in Russia,
were orchestrating sophisticated Distributed Denial of Service (DDOS) attacks
against Internet gambling companies. These attacks, using netbots—thousands of
compromised PCs with broadband connections around the world—brought down
many Internet gambling companies. In essence, they were taken off the Internet
and rendered unable to function.

In some cases, these DDOS attacks succeeded in taking hundreds of other busi-
nesses off the Internet, because they were connected to the same Internet Service
Provider.

Once these attacks had succeeded, the organised crime group, made contact with
the Internet gambling companies demanding various payments before the attack
would be terminated. This was nothing less than extortion.

In the face of this organised crime onslaught, a number of Internet gambling com-
panies called on the assistance of the NHTCU.

The NHTCU subsequently held a round table meeting with 19 Internet gambling
companies represented by their CEOs, Chief Technology Officers and in some cases
with their finance chiefs.

The companies were encouraged not to pay up—since by doing so, they would al-
most certainly have broken money laundering laws and assisted criminal activity.
From the meeting, NHTCU assembled a wealth of evidence and technical data,
launched an investigation and subsequently worked for many months with law en-
forcement officials in Latvia, Lithuania, Belarus and then Russia—where the UK
Foreign Secretary of the day discussed with the Russian President, Mr Putin, the
need for law enforcement cooperation—which was successfully secured.

ever, real time analysis is what is needed and ISPs should be invited to provide solutions for
commercial use.
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By contrast, many unregulated Internet gambling companies in off shore locations
were also subjected to DDOS attacks—they simply paid up and continued to do so
in the face of further attacks, thus facilitating the success of organized crime.

During the subsequent investigation, which has since come to a successful conclu-
sion, the NHTCU discovered a huge amount of material and evidence to not only
assist the DDOS/Extortion investigation, but which also provided evidence that
these same organised criminal groups were behind a vast global network of other
online criminal activities. These included “phishing” attacks against the USA, Can-
ada, Australia and the UK. It included evidence of massive credit card theft and
fraud, the sale of technical exploits and malicious code online to the highest bidders,
the control of netbot armies comprising tens of thousands of compromised PCs and
servers, the counterfeiting of national identity documents and driving licences, on-
line paedophilia, website defacement—the list was endless, the organisation was su-
perb! The same organised crime groups were involved in many of these activities,
and no doubt continue to be so.

NEGATIVE CONSEQUENCES OF PROHIBITION

My point is Mr Chairman, without the ability to reach out, meet, discuss and
share information with legitimately regulated companies trading in Internet gam-
bling, law enforcement will find it hugely difficult to bring satisfactory resolutions
to investigations. Without regulation of Internet gambling businesses, they will find
it enormously difficult to introduce preventative measures to block criminal activi-
ties before they succeed.

Without putting in place a robust regulatory regime which introduces the safe-
guards outlined earlier in my testimony, the entire online sector (not only Internet
gambling operations) will continue to be at the mercy of organised criminal groups
and will continue to be a source of terrorist funding. In short, if you regulate an
industry and thereby establish security standards, you are able to protect that in-
dustry, the consumers who use it, and the infrastructure it uses at the same time.
Thus, the regulation of Internet gambling not only has a protective impact on con-
sumers engaging in the gambling activities, but on the Internet itself, just as put-
ting security standards in place for financial institutions and the payments system
strengthens a wide array of online protections.

In my opinion, prohibition of Internet gambling in the USA creates a substantial
risk of having huge amounts of U.S. persons’ currency getting into the hands of
criminal groups. Such groups move into unregulated markets, and a prohibition
model is in practice just that—a market that is not regulated in practice, because
there are no standards that govern it. Operators taking bets from U.S. persons must
today operate in the shadows, and that means in the absence of oversight. The re-
sult is that unscrupulous alternative payment mechanisms hooked up with unregu-
lated Internet gambling sites off-shore are filling their pockets with untaxed earn-
ings. Located in the shadows, these operators are able to avoid meaningful US en-
forcement. Publicly traded Internet gambling companies, regulated by internation-
ally recognized regulators, are no longer doing Internet gambling business with the
United States. Their hidden counterparts operating where they cannot be seen con-
tinue to do so. The passage of the Unlawful Internet Gambling Enforcement Act
2006 thus has had the unintended consequence of helping those over whom the U.S.
has the least information, the least oversight and the least capacity to control.

ADDRESSING THE SOCIAL PROBLEMS

Underage gambling, compulsive gambling, involvement of organized crime, money
laundering and fraud are areas of public concern and are not unique to the United
States but faced by a multitude of jurisdictions. Many jurisdictions, including the
United Kingdom, have legalized Internet gambling. They have not done so by turn-
ing a blind eye to these concerns. Rather they have instituted a regulatory regime
whose purpose is to ensure that technology and processes are employed to protect
consumers and financial institutions. As other nations have found, these risks can
be countered and contained, if those institutions operating Internet gambling pay-
ment gateways choose to adopt, or are required to adopt, technological systems and
processes specifically designed to address each of these problems. The strength of
such a system is complemented by the strength of the controls and vigilant over-
sight of the financial institutions.

OPERATOR ENFORCEMENT SUPPLEMENTING GOVERNMENT ENFORCEMENT

In a prohibition regime, the government has to do all the enforcement, a task that
is in practice impossible to achieve. In a regulatory regime, the operator becomes
the primary mechanism by which enforcement is undertaken.
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In a regulated regime, all consumers wishing to participate in this activity need
to establish a player account with a licensed operator. During the registration proc-
ess the player’s identity must be verified. Stringent “Know Your Customer” (KYC)
requirements need to be satisfied to confirm the identity, age and residence of the
player. When a registered player logs on to participate in the activity, their identity
1s again verified using a unique identifier generated during the registration process.
Additionally, the location of the participant is also checked. Only one account is per-
mitted per player and no payments are made without full verification of the identity
of the player.

The operator must also comply with best practices as they relate to responsible
gambling measures. These practices include setting player bet limits (individual bet
and capped cumulative loss), permitting a player to exclude them self from partici-
pating in play, whether at that site or on a broader industry level, and providing
players with access to information about their activity.

Technology and processes exist to restrict customers by location For example, the
system used by UC Group in Europe allows for the exclusion of customers based
on their location in the event that a jurisdiction chooses to opt out. The individual’s
location can be identified using IP Geolocation technology. This involves matching
the customer’s IP address to a specific state and in some cases a specific city or
town. This technology is provided by a number of 3rd parties. The accuracy of one
of these systems has been independently verified by PricewaterhouseCoopers as
99.9% accurate on a country level and 95% accurate on a state level.

This accuracy can be further enhanced by considering IP location together with
both the registration information provided by the customer, the address to which
a payment card is registered and the location of the bank that has issued the pay-
ment card.

Technology and processes exist to address the risk of underage gambling. Such
a system incorporates a number of barriers to prevent abuse by underage persons.
The first barrier is at the merchant’s website, which must have appropriate age
verification mechanisms in place to qualify for services from the operator. The next
barrier is provided by the card issuance rules in place for financial institutions.

A key part of addressing the underage gambling risk is the KYC checks under-
taken at the point of consumer registration with the merchant.

KYC requires that the organization know whom it is in fact dealing with. In order
to satisfy this requirement, the customer is asked for a range of information, includ-
ing Name, Address, Date of Birth, Telephone Number and information not easily
available such as Social Security or Passport Number. This information is then com-
pared to multiple databases to confirm the accuracy and validity. If the customer
fails this validation they are unable to open an account. These services are today
provided across many industries.

Additional KYC checks performed include checking that the registered address of
the telephone number matches the details supplied, and that the customer is in fact
able to answer the telephone and confirm these details.

Credit card companies typically do not issue credit cards to minors. Nevertheless,
minors may validly have access to debit or sponsored cards. In these cases, the
Issuer will be aware of the cardholder’s age and is able to decline the transactions
flagged as Internet gambling at the time of authorization.

An additional control ensuring use by the legitimate cardholder is provided by the
financial institutions and the card schemes through a requirement, at an increasing
number of sites, to enter a password before completing an online transaction.

A final impediment to underage usage goes to the heart of this type of system.
The underage consumer cannot receive any winnings, as they are not the authorized
owner of the card.

Enforcement and compliance with regulations cannot be perfect and requires con-
tinuous improvement and enhancement, but this can readily happen in a regulated
regime where operators, regulators, and law enforcement work over time to
strengthen the integrity of the industry subject to regulation.

This is even true with regard to addressing the risk of compulsive gambling. It
is an issue that remains a significant challenge. The solutions are complex and re-
quire all participants in this industry to work together in a cooperative way with
a combination of education, technology and oversight (parental and/or government).
The approach required to effectively combat this requires transparency and involve-
ment from various stakeholders.

A good online system offers a number of opportunities to address compulsive gam-
bling on the Internet that are as good as, if not better than, those available for
bricks and mortar gambling.

First, payment card holders can be offered the possibility to restrict their ability
to gamble on the Internet by way of applying to be excluded via a self-exclusion pro-
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gram. Land-based casinos in the United States already maintain self-exclusion pro-
grams but the effect of such a program is normally limited to one casino and subject
to the “human error” of individuals in attempting to physically identify excluded
persons. When self-exclusion from Internet gambling is put into effect via the pay-
ments system, it becomes impossible for the person concerned to participate in any
gambling on the Internet that uses traditional card payments through the payment
processor. Furthermore, individuals may fix limits on the amounts they can spend
on Internet gambling. Increasing such limits is typically subject to cooling off peri-
ods after which the individual would need to reconfirm that he or she effectively
wants to increase the spending limit. The ideal solution is for a global self-exclusion
database to be established and access made available to all financial transaction
processors and licensed operators, providing for a broader blocking capability.

Second, an integrity system prohibits individuals from registering more than one
payment card to pay for Internet gambling transactions. This would prevent individ-
uals from running up excessive debts by using multiple cards. Similarly players are
restricted to only the one account with a licensed operator.

Third, it is relatively simple for a properly designed Internet gambling system to
detect an unusual increase in an individual’s spending on Internet gambling. This
makes it possible to monitor compulsive gambling much more closely than in the
case of traditional forms of gambling where the casinos, lotteries and racetracks nor-
mally do not know the identity, or the spending pattern, of most of their customers.

Fourth, as mentioned above the customer’s identity can be verified using 3rd
party KYC systems. Once the information has been validated, it can be checked
against various databases of compulsive gambling. In the event that a customer is
found to be present in these databases, the registration can be rejected or the cus-
tomer investigated.

All of these kinds of controls make it easier for an enforcement agency, such as
the Department of Justice, to protect U.S. consumers, because in such cases, a regu-
lator sets standards, auditors audit them, and a rogue operator can be dealt with
as a rogue, an exception to the norm, rather than the norm.

In summary, the most safe and secure way to protect US Citizens who wish to
wager online is to regulate the industry, give law enforcement the opportunity to
work with US licensed operators and payment service providers and implement the
measures outlined earlier in my testimony. I commend to the Judiciary Committee,
as an alternative to prohibition, a regulatory structure for dealing with the issue,
such as Chairman Frank’s H.R. 2046 initiative, the Internet Gambling Regulation
& Enforcement Act 2007, or a similar approach.

I thank the Chairman and Committee Members for the opportunity to submit this
testimony.
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November 14, 2007

International Trade and the Online Gaming Case: Preserving the Rules of the System

I am pleased to submit testimony to the committee on a significant matter that
demonstrates the relationship between U.S. domestic regulation and our international
obligations in commerce and trade. Speaking as a former director of policy planning
under United States Trade Representative Robert B. Zoellick, I am grateful to be able to
discuss this matter — it is not very often that a trade advisor has the chance to comment on
the largest trade dispute in the history of the World Trade Organization.

That assertion might seem a bit strong, but the scope of the issue, in terms of the
economic implications, far outpaces any past dispute settled under the World Trade
Organization mechanisms. Well worth evaluating, beyond the commercial sanctions now
facing the United States in this case, are the policy implications of the Bush
Administration’s strategy and methods in both the legal and diplomatic phases of the
dispute process. It may yet fall to the Congress to restore U.S. respect for, not to mention
within, the multilateral trade system before this dispute may be resolved.

In March of 2003, the Caribbean nation of Antigua and Barbuda initiated WTO dispute
proceedings against U.S. federal and state laws that prohibited foreign participation in
U.S. Internet gambling markets. The WTO ruled, in a November 2004 dispute panel
report, and an April 2005 appellate body decision, that the combination of four U.S.
federal criminal laws, the Wire Act, the Travel Act, the Illegal Gambling Business Act
and the Interstate Horseracing Act, effectively prohibited the cross-border supply of
cambling services to the American marketplace. This constituted a violation of
commitments made by the United States in the WTO General Agreement on Trade in
Services.

Since 2005, the parties have continued to pursue the dispute. The U.S. failed, in 2006, to
comply with the WTO ruling that it correct the domestic statutes to abide by the WTO
General Agreement on Trade in Services (GATS). Frustrated by its inability to win a
respite from the WTO, the Administration this year took the extraordinary measure of
announcing its intention to revoke its commitments on gambling services under that
agreement, ratified by Congress in 1994.

This development immediately expanded the impact of the dispute beyond the U.S. and
Antigua;, under WTO rules, the Administration’s decision to withdraw GATS
commitments automatically entitled any fellow WTO member country to request
compensation for the benefits lost by the action. Subsequently, the EU, Japan, Macau,
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Costa Rica, India, Australia and Canada joined original disputant Antigua in requesting
economic compensation from the United States for the withdrawn trade commitments.

The deadline for these negotiations, conducted under the auspices of WTO arbitrators, is
drawing near. Antigua is seeking $3.4 billion in compensation, while the requests of
other countries could exceed $100 billion. At this time, those countries minimally
impacted by the decision, Canada, Australia and Japan, have already informally settled
with USTR. It is likely that, for Canada and Australia, some form of protection was
afforded through their respective free trade agreements with the United States. As for the
remaining countries, most particularly the European Union, which saw companies lose an
estimated $16 billion overnight through the closure of U.S. markets, the Administration
has rebuked attempts at a negotiated settlement.

At each step of the process, the Administration has chosen brinkmanship rather than
stewardship of the trade system we’'ve so painstakingly constructed over the past six
decades. In certain circumstances, this might not be bad trade diplomacy. In this case
however, it is potentially disastrous. The WTO found that U.S. gambling laws violated
Antigua’s trade rights, and ruled the U.S. must reform its laws to comply with its treaty
commitments. Compensation arbitration has been extended to December, but if it fails,
the aggrieved parties will be entitled to enact sanctions upon the United States to recover
their lost benefits.  As T stated before, these sanctions could reasonably reach $100
billion in damages to the U.S. economy. By comparison, in May 2003 the WTO
authorized the European Union to enact $4.034 billion of sanctions on the United States
for the failure to reform the Foreign Sales Corporation tax.

Aside from the financial damage, consider the policy implications. Few WTO members
will be pleased with this new protectionist precedent, established by none other than the
United States. We may count on some countries, however, to be watching the U.S.
response to an adverse ruling with great care. China, for instance, continues to complain
that its WTO accession commitments have placed a heavy burden on the country, and
would clearly welcome a proven method at reducing its obligations in key areas such as
agricultural and services trade. Russia, which is now negotiating entry into the WTO, is
likely highly receptive to a precedent which would allow Moscow the ability to
unilaterally carve back the “commitments” it is now pledging to make to join the club.
We should ask whether or not U.S. actions to withdraw our GATS commitments will
facilitate similar actions on the part of other trading partners, and, perhaps more
importantly, will this action limit our ability to mount an effective response to foreign
protectionism. A global trading order doesn’t fall all at once, but one rule at a time.

Fortunately, the legislative branch still retains Constitutional authority over trade and
commerce. And it is clear that, over the course of the past year, the Congress has
successfully reasserted a significant degree of oversight on trade. Legislative solutions to
WTO compliance issues are not uncommon remedies. Congress passed a tax bill in 2006
that repealed corporate tax breaks deemed by the WTO to be illegal export subsidies; this
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led the European Union to suspend retaliatory trade sanctions. Similarly, in 2005, the
Deficit Reduction Omnibus Reconciliation Act addressed WTO concerns over U.S. trade
remedy laws.

The historical record clearly demonstrates that, in past instances where the United States
has lost in WTO disputes, the executive branch has not hesitated to turn to the Congress;
and that the legislature has, in fact, proven to be the definitive authority for ultimately
resolving conflict between U.S. domestic regulation and international law. The apparent
unwillingness of the United States Trade Representative to consult with Congress toward
a legislative solution on this matter is unusual, unexplained, and deserving of appropriate
scrutiny.  Why has the USTR pursued a risky legal and negotiating strategy in this
instance, and is it fully aware of the potential costs of failure?

The agency still appears disinterested in Congressional involvement — and yet it is here in
the Congress that a solution is already at hand. House Financial Services Committee
Chairman Barney Frank developed legislation that would license U.S. and foreign
companies to provide online gaming services, but would allow non-discriminatory
regulation at the state level. The Internet Gambling Regulation and Enforcement Act (HR
2046) would provide a regulatory approach consistent with WTO rules regarding
discrimination and market access, but honor the sovereignty of the states with respect to
the types of gaming allowed in the jurisdictions.

Furthermore, the Frank bill would subject foreign and domestic gaming operators alike to
a fair barrier to market entry that will ensure competition among responsible service
providers. A proper licensing regime is a source of consumer protection, law
enforcement, and taxation that would remain consistent with treaty obligations ratified by
the United States in its accession to the WTO.

I would encourage the committee to consider a legislative solution to this matter of U.S.
compliance with our commitments to the World Trade Organization. There is little need
for brinkmanship to take the country into another fruitless trade war, nor should the
United States create precedents that will allow others the latitude to undo the bipartisan,
sixty-year effort to build a durable, rules-based global trading system. Thank you.

Alston & Bird



113

PREPARED STATEMENT OF I. NELSON ROSE, PROFESSOR OF LAW,
WHITTIER LAW SCHOOL

The federal government has issued proposed regulations to enforce the ban on
money transfers for unlawful Internet gambling transactions. The most important
thing to understand is that legally nothing has changed. And nothing will, for many,
many months.

Given the impossible job of enforcing an unworkable law, regulators punted,
issuing proposed regulations that tell banks, credit card companies, e-wallets and
other payment processors, basically, “You take care of it.”

Because the regulations will expressly put the burden on money transmitters to
avoid illegal gambling, financial institutions will increase their restrictions on all
gaming, even clearly legal bets.

The proposed regs are the result of a bill rammed Congress through last year by
the failed politician, then-Senate Majority Leader Bill Frist (R-TN). Frist attached
his Unlawful Internet Gambling Enforcement Act to the SAFE PORTS Act. He re-
fused to let Democrats even read the bill. If they didn’t like it, they could vote
against port security.

A good indication of how quickly the law was written is that it does not even have
a good acronym. Since UIGEA is unpronounceable, I'll call it Prohibition 2.0.

Prohibition 2.0 is often characterized as outlawing Internet gambling in the U.S.
It actually does only two things. It creates a new crime: being a gambling business
that accepts money for unlawful transactions. And it requires that new regulations
be written by the Secretary of the Treasury and Governors of the Federal Reserve
Board, in consultation with the Attorney General, meaning the Department of Jus-
tice (“DOJ”).

What it does not do is make it a crime to merely make bets on the Internet. It
doesn’t directly restrict players from sending or receiving money. It doesn’t spell out
what forms of gambling are “unlawful.” Specifically, it does not do what the federal
Department of Justice (“DOJ”) wanted, which was to “clarify” that the Wire Act cov-
ers Internet casinos, lotteries and poker.

The new crime it creates is greatly limited. Only gambling businesses can be con-
victed, not players. Bizarrely, for a law designed to prevent money transfers, the

financial institutions involved in those transfers, including banks, credit card com-
panies and e-wallets, are expressly defined as not being gambling businesses and
so cannot be convicted of this new crime.

Although a felony, the new crime turns out to be much less than it seems. I have
argued (see http:www.GamblingAndTheLaw.com/columns/2006 act.htm ) that the
Act requires that the gambling already be illegal under some other federal or state
law. There has been some discussion that Prohibition 2.0 greatly expanded the
reach of anti-gambling laws, to cover overseas operators who were not violating any
American law. The comments accompanying the proposed regulations make it clear
that the federal agencies, including, most importantly, the DOJ, agree with my
analysis. Here’s their discussion of whether the government should draw up a list
of websites conducting illegal gambling:

The Act does not comprehensively or clearly define which activities are lawful
and which are unlawful, but rather relies on underlying substantive law. In
order to compile a list of businesses engaged in unlawful Internet gambling
under the Act, the Agencies would have to formally interpret the various Fed-
eral and State gambling laws in order to determine whether the activities of
each business that appears to conduct some type of gambling-related function
are unlawful under those statutes.

The regulations were supposed to be promulgated by mid-June. The agencies have
finally issued proposed regulations, four months late. The general public now has
until December 12 to make comments. The agencies will then make changes in the
proposed regs. The final versions will then be published, supposedly giving everyone
six months to set up their procedures.

This is not going to happen.

It took ten months just to draw up the proposed regs. The delay was caused not
only by having to enforce an unenforceable law, requiring all payment processors
to identify and block all unlawful gambling transactions. The other problem is that
the three agencies have conflicting goals. The DOJ wants all internet gambling out-
lawed; Treasury, including the IRS, does not really want it outlawed, it wants to
tax it; and Ben S. Bernanke, Chair of the Federal Reserve Board, expressly stated
that he opposes any new regulations that would put U.S. banks at a competitive
disadvantage with their foreign competitors.

It looks like the Treasury and the Board won most of the fights.
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The proposed regs put the burden entirely on payment processors to come up with
procedures for identifying and blocking restricted money transfers. But this can’t be
done in six months. In fact, it can’t be done at all.

The problem is defining “unlawful Internet gambling.” Even the DOJ admits that
some forms of online wagers are perfectly legal. For example, I can sit in my home
in Encino, and, using my credit card, make bets by computer with a California li-
censed racebook. The system is called Advanced Deposit Wagering (“ADW?”), since
I have to fund my legal bookie account in advance. Congress, in December 2000,
amended the Interstate Horseracing Act (“IHA”) to make it legal for ADW on horse
races, so long as the bets and races were legal under state laws.

And here’s an example of why it is impossible to know what is an unlawful gam-
bling transactions. The DOJ agrees that I can make ADW bets with a California
licensed bookie on races held here or in any of the 20 other states that have legal-
ized ADW. But everyone else who has read the IHA, including state racing commis-
sions, believes it is perfectly legal for me to set up my ADW with a licensed bookie
in another state. So, how is a credit card processor supposed to handle my request
to fund an ADW in Oregon?

Everyone agrees that I could not make online bets on horseraces if I were in
Utah. So payment processors would have to have cyber-border software to ensure
that I don’t try to make a bet with my laptop from Salt Lake City. How else will
a credit card company or my California bank know not to transfer the money even
to a California licensed horsebook?

And what about poker? California has had legal cardrooms since the Gold Rush.
But 157 years of bad cases and obscure statutes make it a crime to participate, as
a player, in any poker game where the pot is raked more than five times. If the
state’s laws apply to online poker—a big if—how many payment processors even
know what it means to rake a pot five times?

There is, of course, something bizarre about requiring financial institutions to
identify and block only unlawful Internet gambling transactions. There is no similar
law dealing with importing cocaine or selling child pornography. But, it was clear
from the day Prohibition 2.0 passed that there would be loopholes for banks.

Banks do not now read the face of paper checks. Requiring all banks to read 40
billion paper checks each year would cost the industry billions of dollars. Banks lob-
bied Frist. He added a provision to the Act, allowing Treasury and the Board to de-
cide when it would not be “reasonably practical” to i.d. and block transactions. The
DOJ was given no say. So, almost all paper checks are exempt.

In fact, almost all financial transactions are exempt. The agencies were worried
about trying to regulate foreign companies. So, it is clear that the regulations apply
only to U.S. payment processors. There are some requirements that American finan-
cial institutions make inquiries of their foreign partners. But those restrictions will
be easy to get around, since an overseas automated clearing house, like its Amer-
ican counterpart, has no way of knowing what transmitted funds are used for.

Significantly, almost everyone involved in the transfer of money is exempt from
the requirements of identifying and blocking “restricted transactions.” Players are
always exempt, whether they are sending money by check or wire, using their credit
or debit cards, or getting paid. But all financial intermediaries are also exempt.

The federal agencies understood that it would be impossible for the institutions
that transfer trillions of dollars a day around the globe to identify any single trans-
action. The systems work because the intermediaries know what they need to know
and no more: that the bank wiring the funds actually has those funds and the bank
requesting the funds is who it says it is. Trying to get any more information, such
as whether the wire is for funds to be used for gambling, would cause the entire
system to slow down to the point that it would collapse.

Similar thinking went into the other exemptions. The regs “exempt all partici-
pants in the Automated clearing house systems, check collection systems, and wire
transfer systems, except for the participant that possesses the customer relationship
with the Internet gambling business.” So, only if an online gaming company is the
customer of an American bank will the bank have to ask questions. U.S. financial
institutions are supposed to ask foreign payment service providers if the cross-bor-
der funds are going to an illegal gambling operator. But what sort of answer do you
think they’ll get?

More importantly, the regs expressly recognize that there is no way the federal
government can tell in advance whether a particular transactions involves unlawful
gambling. More than once, the federal agencies expressly turned down the idea of
coming up with a list of web operators operating illegal gambling. Banks, being ba-
sically conservative, wanted the list so that they would simply not do business with
those companies. But even the DOJ acknowledges, as it has to, that not every online
wager is illegal.
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So the regs put the burden on the credit card companies, banks, e-wallets and
other payment processors to come up with their own procedures for checking on
whether money is being transferred for unlawful Internet gambling. And there is
no way to do that.

Even remote sports betting is sometimes legal, for example intra-state in Nevada.
Are bets made with foreign licensed Internet casinos “unlawful gambling trans-
actions?” Show me the state or federal law that you think make them illegal and
I will show you the reasons why that law may not apply.

Even when we have a clear statute, there is disagreement. The DOJ believes the
Interstate Horseracing Act only allows patrons to bet from their home with
horsebooks in their own states. Everyone else, including the World Trade Organiza-
ziogl, believes that Act allows cross-border bets. What should a payment processor

0?

The answer shows what will happen. Banks and credit card companies can only
get into trouble if they permit a transaction that turns out to involve unlawful gam-
bling. They face no penalties for refusing to transfer funds for legal gambling. So,
all major American financial institutions will refuse to transfer funds from their pa-
trons to any company that they know is involved with online gaming.

This will open the door to foreign financial operators. Expect to see many more
patron solicitations for overseas credit cards and bank accounts.

The proposed regs have so many exceptions that, when they do finally get offi-
cially promulgated, Americans will still be able to make bets on the Internet. In the
worst case, players can always reload or receive their winnings by paper check.

But there are more loopholes. The regs also clearly do not directly cover financial
institutions in other countries. So, anyone who uses a credit card issued by a foreign
bank should encounter no trouble. If I send a check from Bank of America to pay
off my Hong Kong issued Visa, neither the B of A nor the Hong Kong bank are re-
quired to ask whether I'm using the card for gambling.

American payment processors are required to check out payments going in and
out of the country. So, a U.S. clearing house is supposed to have procedures in place
to check that the money it is forwarding is not used for unlawful gambling. This
might be possible if the funds went directly to an online operator or even the opera-
tor’s bank. But what if the money went to a foreign clearing house, that cannot pos-
sibly know what the funds are used for?

That is the good news for players. The bad news is that we are dealing with
banks and other financial institutions that are basically conservative. Also, the DOJ
has been waging a war of intimidation on both operators and payment processors—
Neteller joined PayPal and credit card companies in voluntarily barring all gaming
transactions.

The proposed regs make it clear that payment processors should not block money
transfers for legal gambling. They specifically note that some Internet wagers have
been declared legal under Prohibition 2.0. These include not only interstate horse-
racing, but all forms of gambling, including poker, if done correctly and conducted
entirely within a single state or on tribal land.

But there is no real downside in telling bank customers and credit card holders
that they cannot send any funds to any gambling site. The only thing the banks
lose are possibly some customers. But allowing patrons to send funds to a gaming
site that turns out to involve an unlawful transaction opens the banks to fines and
other government punishments. So, all large U.S. payment processors are going to
take the least risky path and block all gambling transactions, even ones that are
{)Iidisputably legal. There is no law forcing them to transmit funds for legal gam-

ing.

But, in the end, Prohibition 2.0 and its regulations will be as successful in pre-
venting people from gambling and playing poker online as the first Prohibition was
in preventing people from drinking.

———

PREPARED STATEMENT OF RICHARD WINNING, PRESIDENT, THE AMERICAN
GREYHOUND TRUCK OPERATORS ASSOCIATION

Mr. Chairman, thank you for agreeing to submit these comments for the record.

As President of The American Greyhound Track Operators Association (AGTOA),
I want to highlight the areas of concern raised by the proposed regulation put forth
by the Department of Treasury and the Federal Reserve Board, titled “Prohibition
On Funding Of Unlawful Internet Gambling”. Below I will highlight areas of con-
cern that the proposed regulation raises including:

e Preventing Over-Blocking of Legal Pari-Mutuel Transactions
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e Improving Liability Protection Provisions
e Providing Greater Clarity Reduces Regulatory Burden

Congressional intent is quite clear that legal state licensed and regulated pari-
mutuel transactions should be permitted, however, the proposed regulation is far
more hazy. The vagueness of the proposed regulation will harm the pari-mutuel in-
dustry by incentivizing over-blocking over par-mutual wagers and cause burdensome
regulations where none need exist.

THE AMERICAN GREYHOUND TRACK OPERATORS ASSOCIATION (AGTOA)

The AGTOA was formed in April 1946, and is a non-profit corporation composed
of the owners and operators of 36 greyhound tracks located throughout the United
States. Membership is open to all lawfully licensed greyhound racetracks, whether
they be individuals, partnerships or corporations.

Like horse racing, greyhound racing is recognized as one of the nation’s largest
spectator sports. Greyhound racing is legal in 16 states including: Alabama, Ari-
zona, Arkansas, Colorado, Connecticut, Florida, Iowa, Kansas, Massachusetts, New
Hampshire, Oregon, Rhode Island, South Dakota, Texas, West Virginia and Wis-
consin. Further, greyhound racing (as does horse racing) relies upon State author-
ized pari-mutuel internet and account wagering to facilitate the making of bets or
wagers on State sanctioned races.

PREVENTING OVER-BLOCKING OF LEGAL PARI-MUTUEL TRANSACTIONS

The AGTOA would like to make clear that Congressional intent of the Unlawful
Internet Gambling Enforcement Act of 2006 (UIGEA) is to “ensure that transactions
in connection with any activity excluded from the Act’s definition of ‘unlawful inter-
net gambling’” are not “blocked or otherwise prevented or prohibited by the” the
Proposed Regulation. Moreover, the statute states that the regulation should not be
implemented as to “alter, limit, or extend Federal or State law or Tribal-State com-
pact prohibiting, permitting, or regulating gambling within the United States.”
While the proposed regulation notes these facts, it also contains many drafting con-
tradictions which will lead to over-blocking of legal transactions.

Section 5(c) of the Proposed Regulation currently protects only designated pay-
ment system participants who over-block legal transactions while “reasonably” at-
tempting to comply with the regulations. As noted, however, the Proposed Regula-
tions must not be implemented as to “alter, limit, or extend Federal or State law
or Tribal-State compact prohibiting, permitting, or regulating gambling within the
United States.” This drafting contradiction provides liability protection for over-
blocking legal transactions in violation of the Act and wrongly incentivises over-
blocking. Moreover, it does not provide sufficient clarity or protection to the banking
and financial community who wish to create polices and procedures or otherwise
process the same pari-mutuel transactions. Put another way, to be consistent with
Congressional intent, there needs to be regulatory parity between those that err on
the side of processing legal transactions versus those who over-block.

Congress affirmed that the pari-mutuel industry should be exempt, since it is li-
censed and regulated by the States. Congress not only stated that the regulated en-
tities permit processing of lawful transactions within the Interstate Horseracing
Act, Congress also included that the internet gaming provisions do not change the
legality of transactions for dog racing as well. “For instance, if the use of the Inter-
net in connection with dog racing is approved by state regulatory agencies and does
not violate any Federal law, then it is allowed under the new sections 5362(10)(A)
of title 31,” (152 Cong. Rec. H8026-04 (Sept. 29, 2006) (legislative history submitted
by Sen. Leach).

The statute also notes that the regulation should not impact state laws. Pari-mu-
tuel betting, account wagering, simulcasting and common pool wagering all use the
Internet, and many states have noted this fact. New York sanctions internet pari-
mutuel wagering, regulate the gambling activity through their respective State
agencies and authorities, and use the internet to reconcile the merged betting pool
to facilitate and promote the efficacy of the transactions. Likewise, pari-mutuel ac-
count wagering is entirely legal and regulated in many States, including, but not
limited to: California, Kentucky, Louisiana, New Jersey, Oregon, and Pennsylvania.
All of these transactions involve use of the internet, and are authorized and regu-
lated without regard to whether the race meet is a horse race or dog race, and all
of these transactions are in jeopardy.

All of these lawful transactions could be in danger because the Proposed Regula-
tion offered by the Administration fails to mirror Congressional language that clear-
ly asserts that legal pari-mutuel wagering is permitted under the UIGEA. We are
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not the only organization to read the proposed regulations this way. In the attached
comment letter from the Kansas Bankers Association to the Federal Reserve Board,
the state association also believes that the over-blocking provisions permit “institu-
tions to decide to completely avoid processing any gambling transactions and there-
by avoid the potential liability presented by this proposal.” (See attached comment
letter from Kansas Bankers Association, October 24, 2007)

The intentional lack of clarity caused by the failure to accurately define “unlaw-
ful” gambling activity raises a question about the Proposed Regulation’s fairness.
Principles of fundamental fairness require that the Proposed Regulation be suffi-
ciently clear that a person of common intelligence need not guess at its meanin
and application. Kolender v. Lawson, 461 U.S. 352, 357, 103 S.Ct. 1855, 1858 (1983).
As drafted, lawful activity under Federal (e.g., the IHA) and State law (permitting
pari-mutuel transactions) is just as likely to be blocked as permitted because a per-
son is left to guess as to whether lawful interstate pari-mutuel wagering is, under
the Proposed Regulation, illegal.

The Proposed Regulation intentionally refrains from defining illegal or legal gam-
bling activity. On the one hand, nothing in the Proposed Regulation requires or is
intended to suggest that credit card companies, banks and internet payment proc-
essors which already handle internet wagers must or should block or otherwise pre-
vent or prohibit any transaction that is not Unlawful Internet gambling. On the
other hand, internet and phone account-based pari-mutuel wagering are defacto des-
ignated as illegal and will be blocked because the Proposed Regulation does not ex-
plain that unrestricted transactions include pari-mutuel wagering and are therefore
not unlawful internet gambling.

The regulation must follow Congressional intent and expressly denote that legal
state transactions, such as those in the pari-mutuel industry, are exempt from the
Act. These transactions should not be blocked. Otherwise, the position of the Kansas
Bankers Association to consciously over-block will be implemented by financial insti-
tutions across the country. This could be the death knell for the entire pari-mutuel
wagering industry in the United States, including greyhound racing, an outcome
that Congress did not intend nor desire.

IMPROVING LIABILITY PROTECTION PROVISIONS

The Act’s stated purpose is not intended to change the legality of any gambling-
related activity in the United States. As drafted, however, the Proposed Regulation
only offers liability protection to designated payment system participants who over-
block legal transactions. The Administration provided no meaningful guidance or
protection to the banking and financial community who wish to avoid over-blocking
by creating polices and procedures to process legal State law sanctioned pari-mutuel
transactions. By merely extending liability protection to those who over-block in vio-
lation of the Act, the Administration wrongly incentivises designated payment sys-
tem participants to create policies and procedures which will cause in the wholesale
prohibition of legal pari-mutuel activity. In turn, the Proposed Regulation effectively
encourages a regulatory scheme resulting in legal activity being re-defined as illegal.

The Proposed Regulation needs to be corrected to state that designated payment
system participants who follow the Act and process transactions involving State
sanctioned and regulated pari-mutuel wagering are immune from liability in the
sAame way as participants who over-block those same transactions in violation of the

ct.

PROVIDING GREATER CLARITY REDUCES REGULATORY BURDENS

The Proposed Regulation presents vagueness concerns, and if left unchanged, the
Proposed Regulation will be implemented in such a way as to go against Congres-
sional intent; create significant fairness, vagueness and overbreadth concerns; and
unduly burden those covered by the Proposed Regulation’s compliance regime.

Greater clarification must be provided as to what is “unlawful internet gambling”
to ensure that legal pari-mutuel transactions are protected as Congress expects. The
Act makes abundantly clear that the placing of an internet bet or wager that is law-
ful under Federal or State law is not “unlawful”. Yet, under the Proposed Regula-
tion, a payment processor has no way of knowing whether legal pari-mutuel trans-
actions made over the internet are “unlawful” or permissible.

The Administration has the “responsibility to state with ascertainable certainty
what is meant by the standards” in a rule and “to give sufficient guidance to those
who enforce . . . , to those who are subject to civil penalties, or to those courts who
may be charged to interpret and apply the standards.” Georgia Pacific Corp. v.
OSHRC, 25 F.3d 999, 1005-1006, (11th Cir.1994); accord, S.G. Loewendick & Sons,
Inc. v. Reich, 70 F.3d 1291, 1297 (D.C. Cir.1995). The Proposed Regulation fails to



118

accomplish this. As currently written, the regulation requires designated payment
system participants (including financial transaction providers such as credit card
companies, banks and money transmittal businesses, such as PayPal) to fashion
policies and procedures to comply with the Proposed Regulation in the face of defini-
tional ambiguity (Proposed Regulation at §§ 5-6).

Moreover, the drafting ambiguity created by the Administration makes compli-
ance an onerous and unduly burdensome task. Under section §5(a) of the Proposed
Regulation, participants in designated non-exempt payment systems (which includes
financial transaction providers) can (1) simply rely on established written policies
and procedures of the payment systems which are reasonably designed to identify,
block, and otherwise prevent restricted transactions; or (2) establish and comply
with their own written policies and procedures that are reasonably designed to ac-
complish the same thing. In other words, the Administrations causes participants
to create policies to block illegal transactions, but does not encourage them to create
policies to permit legal transactions, such as those in the pari-mutuel industry.

When presented with a choice of processing pari-mutuel transactions in the face
of an ambiguous regulation, payment systems participants will in all likelihood
avoid processing such transactions. For example, participants could decide that the
financial benefit of handling the transaction is outweighed by the expense of guess-
ing wrong that pari-mutuel wagering is permitted under the Act in violation of the
Proposed Regulation. Again, we are already seeing this in the attached letter from
the Kansas Bankers Association. By providing clarifications that legal internet pari-
mutuel gambling is lawful (or not expressly unlawful), the drafters will conform the
Elroposed Regulation to Congress’s intent to not alter the landscape of legal gam-

ing.

Moreover, clarifying the regulations in this fashion would reduce the burdens
placed on designated payment system participants, who would be able to rely on a
more fulsome definition of unlawful internet gambling to craft written policies and
procedures which do not inadvertently block legal pari-mutuel transactions. In
drafting any rule, the Administration should structure it so that the regulated party
is given a reasonable opportunity to bring its conduct into conformity with the agen-
cy’s policy judgments or view of the law. It is not enough for the agency to describe
its regulatory goals or regulatory objectives. The agency should give the regulated
persons guidelines by which to measure their performance against the agency’s or
Congress’ objectives. (Atlas Copco, Inc. v. EPA, 642 F.2d 458, 465 (D.C. Cir.1979)
The proposed regulation fails on this account and greater guidance would lower the
burden places on payment processors.

Furthermore, industries need enhanced examples in any regulation to ensure that
payment processors clearly understand the breadth of the regulation. One example
that payment system participants could do is create procedures that are “reasonably
designed” to not block permitted transactions. The creation of a merchant category
code (“MCC”) for State sanctioned and regulated internet pari-mutuel betting would
be one option. With respect to credit card systems, the Proposed Regulation states
that MCC codes accompanying a credit card transaction authorization request can
be used by payment system participants to separate restricted from unrestricted
transactions, however, according to a December 2002 GAO Report titled: “INTER-
NET GAMBLING: An Overview of the Issues,” many banks use the same coding for
pari-mutuel wagering on horses over the Internet and for other types of on-line
gambling, such as online casinos and sports betting. This problem is the result of
current limitations in credit card coding programs. The creation of a unique trans-
action code would still allow the credit card issuers to reject payment for unlawful
on-line gambling activities”, while accepting lawful internet wagers.

If the Administration proactively suggests that creating a MCC for state sanc-
tioned and authorized pari-mutuel betting are “reasonably designed” to block re-
stricted unlawful transactions, it will not only comply with the Act, but it will also
fol(liow suite with Congressional intent and provide greater clarity to the regulated
industries.

CONCLUSION

There are several areas of the proposed regulation that are negatively impacting
the pari-mutuel industry, many of which are in direct opposition to stated Congres-
sional intent. With regards to the greyhound racing industry, and the pari-mutuel
industry as a whole, the regulation should be modified to clearly state that Congres-
sional intent was that State sanctioned and regulated pari-mutuel wagering are im-
mune from liability under the UIGEA. Such a drafting change would add much
needed clarity to the Proposed Regulation and prevent over-blocking of legal trans-
actions. Moreover, providing examples of how regulated entities can protect legal
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transactions, such as those in the greyhound racing industry, would remove the un-
intended negative impact that the proposed regulation would create. These small
and simples changes would significantly reduce compliance burdens, protect against
over-blocking, and allow credit card issuers to create policies and procedures which
reject payments for unlawful on-line gambling activities, while accepting internet
and account wagers on pari-mutuel races.

We commend the House Judiciary Committee for its oversight of this regulation,
and Congress’s past efforts to protect the legal state licensed and sanctioned wager-
ing within the pari-mutuel industries. Any regulation must follow Congressional in-
tent and the Act and protect protections to those industries that would be unduly
harmed from over-blocking.

———

PREPARED STATEMENT OF STEVE LIPSCOMB, CHIEF EXECUTIVE OFFICER,
PRESIDENT AND FOUNDER, WPT ENTERPRISES, INC.

Mr. Chairman and Members of the Committee:

My name is Steve Lipscomb. I am the Founder of the World Poker Tour and WPT
Enterprises (WPTE) and currently serve as Chief Executive Officer and President
of the company.

WHO WE ARE AND WHY WPT OPINION SHOULD MATTER:

In October of 2001, I wrote a business plan with a mission statement “To trans-
form poker into a televised mainstream sports sensation.” At that time, poker rooms
were closing across the country, the industry was in decline and mainstream celeb-
rity poker players did not exist. Televised poker was poorly conceived, poorly shot
and relegated to graveyard time slots on ESPN. And, no one was watching . . .

Legendary entrepreneur, Lyle Berman, and his company, Lakes Entertainment,
believed in that business plan and funded the World Poker Tour in December 2001.
The best destination casinos in the country (Bellagio, Foxwoods, etc.) signed onto
the Tour in early 2002 and the first episode aired in prime time on the Travel Chan-
nel on March 30th, 2003. The effect was immediate and lasting. In the first season,
the WPT became the highest rated show in Travel Channel history. When ESPN
was unable to make a deal to broadcast the WPT in 2002, they re-instated coverage
of the World Series of Poker (which had lapsed for three years). And, in 2003, ESPN
copied the WPT Television Format when it filmed and captured no-name Chris Mon-
eymaker winning 2.5 million dollars at the Main Event of the World Series of Poker
(now known as “the Moneymaker effect”).

It took a full eight months to edit the first WPT television show and create the
WPT Television format—with interactive graphics that track player’s hole cards and
“live-fiction” that makes the shows feel like the event is happening when it is broad-
cast. The result has been a global poker phenomenon—with ESPN, NBC, Fox
Sports, Bravo, GSN and numerous international broadcasters copying the WPT Tel-
evision Format to touch millions of viewers and create a multi-billion dollar poker
industry.

WHY WE ARE HERE:

I am submitting testimony today because no one seems to be talking about the
remarkable inequities facing legitimate companies in the poker marketplace. The
policies of Congress and the Justice Department have combined to create the busi-
ness equivalent of a perfect storm—rewarding bad behavior and suffocating legiti-
mate U.S. companies that play by the rules. There simply could not be a more in-
equitable result than the status quo. The Justice Department is on record saying
that online poker is illegal in the United States under the Wire Act. Yet, to date,
there has been no enforcement of that stance, nor a disavowment of that position.
The practical effect has been to freeze out legitimate U.S. companies like MGM,
Harrah’s and the WPT that choose to respect the stated DOJ position—while re-
warding international companies that are willing to take advantage of the lack of
enforcement and dismiss or disregard the United States Justice Department.

A year ago, Congress passed the Unlawful Internet Gambling Enforcement Act
(UIGEA). However, to date, there has been no “enforcement” under the Enforcement
Act. And, that has simply made things worse, not better. Large companies that
managed to go public in the United Kingdom prior to UIGEA, left the U.S. market
when the law passed—leaving only companies that were willing to fly in the face
of BOTH the Justice Department AND the United States Congress. And, those com-
panies are making millions of dollars every day in the U.S. market. They are using
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that money to create and give away every product or service that legitimate compa-
nies like WPTE and Harrah’s might offer—all as loss leaders for their online gam-
ing business. This process is undermining the entire marketplace. WPTE investors
have lost over $300 million dollars in market cap over the last two years as a result
of these inequities, while companies that ignore the U.S. authorities have watched
their valuations grow into the billions.

An unfortunate side effect is that vulnerable groups that Congress may be trying
to protect (children, gambling addicts, etc.) are simply not being protected. It re-
mains easy to play poker online for money in the United States. People simply face
having to play on less and less reputable sites. As UIGEA makes it more and more
difficult to get money into online poker sites, the sites that are willing to find ven-
dors to unencrypt credit cards or charge credit card transactions deceptively or
fraudulently under various misleading merchant codes will prevail in the market-
place. This certainly cannot be the intended result.

WHAT WE CARE ABOUT:

We at the World Poker Tour want a level playing field. We believe that poker
should be viewed as a game of skill—and that poker players should be allowed to
play poker online anytime they like. We believe that online poker in the United
States should be specifically allowed, taxed and regulated. What we do not want to
see is this process ending in compromise or deadlock that extends the status quo—
or goes back to the pre-UIGEA status quo. If legitimate U.S. companies continue
to be excluded from the market out of fear of the United States Justice Department
position, while their competitors march forward unabated, the legitimate companies
will simply cease to exist.

These hearings and this process have a lot of input from the current online poker
sites. They should have a voice. But, their incentives need to be understood. Today
they exist in a marketplace that does not allow MGM, Harrah’s, WPTE, Yahoo,
Google or others to compete with them—and they pay absolutely no tax. The best

possible outcome for them would be for nothing to change . . . for as long as they
can possibly convince Congress to dance. Because every day . . . they make mil-
lions.

CONCLUSION:

We are proud to be a part of the global poker phenomenon. To date we have
crowned 79 WPT Poker-Made-Millionaires, given away over 300 million dollars in
prize money and helped make dozens of poker players into household names across
the country. The American public has embraced poker as a legitimate sport and
flocked to the internet to play that sport against other online players around the
world. We appreciate the Committee’s attempts to resolve these issues and hope a
solution can be found to make it possible for U.S. online poker players to play safely
in a regulated environment with services offered by U.S. and international websites.

On behalf of WPT Enterprises, Inc., I want to thank you for inviting my testi-
mony. We are committed to working with Congress on these matters and will pro-
vide whatever support you and your staff may request.

——

PREPARED STATEMENT OF HARLAN W. GOODSON,
PRESIDENT, INTERACTIVE SKILL GAMES ASSOCIATION

Mr. Chairman and Members of the Committee, thank you for the opportunity to
submit written testimony on behalf of the Interactive Skill Games Association
(“ISGA”). We appreciate the Committee examining the important issues sur-
rounding the Unlawful Internet Gambling Enforcement Act (“UIGEA”), and are
grateful for your willingness to consider the views of the interactive skill games in-

ustry.

ISGA is a trade association created to help shape the growth of the North Amer-
ican interactive skill games sector in compliance with Federal and state law, and
to promote public understanding of the sector. A skill game is a contest that is won
by the person who plays most skillfully. Well-known skill games include chess and
trivia quizzes. They also include competitions in popular casual games, like
Bejeweled, Scrabble Cubes and Tetris, in which players compete against other play-
ers for cash and prizes. More broadly, they include tournaments that appeal to
many adults in the United States and abroad, and range from arcade-style games
that may appeal to younger adults, to word or trivia games that may appeal to older



121

adults. All of the leading Internet sites, including AOL, MSN, Yahoo! and hundreds
of other popular Web destinations, offer skill games on their sites.

In contrast to games of chance, no person can expect to win a skill competition
by mere random moves or solely as a result of one or more favorable chance events.
Instead, skill competitions are based upon the fact that all participants begin on a
level playing field and it is the one who plays with the greatest degree of skill who
prevails in the end. For example, a two-person solitaire competition, which may be
structured much like a duplicate bridge tournament, is distinguished from a game
of chance because both players will receive a deck with an identical sequence of
cards, thereby requiring the player’s skill to determine the winner of a game.
Chance is not the determining factor in skill games because skill involves: (a) the
exercise of quickness or acuteness of sense perceptions; (b) intellect; (c) keenness of
discernment or penetration with soundness of judgment; and/or (d) the ability to see
what is relevant and significant. Playing and practicing skill games assists in the
development of these skill sets. Ultimately, the player’s skill, and not chance or
other fortuitous circumstances, is the determining factor in the outcome of skill com-
petitions.

Skill games have significant social value. Skill competitions like spelling bees
have long been used to teach valuable skills to children and adults. There is also
scientific support for the benefits of skill games. For example, a June 2003 study
published in the New England Journal of Medicine found a significantly lower cu-
mulative risk of dementia for elderly persons who play skill games compared to
those who do not. This study appears consistent with the reduction of the risk of
Alzheimer’s. In another study, researchers at Case Western Reserve Medical School
in Cleveland compared the leisure time activities of more than 550 people, nearly
200 of whom went on to develop Alzheimer’s. The study found that “those who had
engaged in stimulating activities throughout their life—everything from reading,
doing crossword puzzles, and playing bridge, chess, or board games to visiting
friends, practicing a musical instrument, and bicycling—were 2%z times less likely
to get Alzheimer’s.”

Interactive skill games are played competitively between individuals, not against
the “House” or a “bank”, and so the operator has no incentive to make the games
particularly hard, other than for the enjoyment of the player. Players typically par-
ticipate in a community experience, competing with each other in small structured
tournaments where the winner takes the pot. Skill game operators act as impartial
tournament hosts. They have no vested interest in the outcome of each competition.

Interactive skill games companies are growing quickly in number and size and in-
clude companies based in the United States as well as companies owned and oper-
ated by multinational media corporations. Building and maintaining skill sites in-
volves many highly skilled individuals including game developers, graphic artists,
computer programmers, animators, system analysts, accountants, and many other
employees. To pay their employees and add value for customers, skill games compa-
nies need to have revenue which is typically generated by collecting user fees. These
fees are typically modest as competition tends to set pricing. The most common
method is to invite persons to compete in a tournament or competition for a small
fee with a cash or merchandise prize. This is akin to local bowling tournaments,
spelling bees, baking contests or cheerleading competitions, where competitors pay
a small entrance fee to enter and have the opportunity to win prizes. The entry fees
defray the cost of hosting the competitions and furnishing prizes. The most common
skill game tournaments involving 2-3 players have typical entry fees of approxi-
mately $2.00 for a game that will generally last from three to five minutes with an
average prize of about $6.00.

For several years, the interactive skill games industry has steadily grown to serve
millions of Americans. These players are not persons who you will read about in
the media as either having won millions (like the latest state lottery winners) or
who suffer devastating losses because of a gambling problem. The skill games play-
ers are simply everyday folks who enjoy entertaining themselves by participating in
challenging skill competitions. According to industry surveys, two-thirds of the play-
ers frequenting skill games sites are women, with more than half between the ages
of 25 and 54. Additionally, most of the players are married, and many have chil-
dren. The players are drawn to skill games competitions for the challenge of com-
peting against other players of equal ability, and also the mental escape associated
with being engrossed in their favorite word, card or arcade games. Yet, the skill
games industry has been drawn into a debate that is not pertinent to its industry
but where the fallout from the debate and related federal government action threat-
en its very existence.

The debate over the social ills some people associate with gambling resulted in
the passage of the UIGEA. The ISGA believes that the proposed regulations imple-
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menting UIGEA will have a profound negative impact on this legal and socially ben-
eficial past time which is not, and should not be considered, gambling. UIGEA was
enacted in response to the growth of the Internet gambling industry. That it never
was intended to apply to pure skill games just because they can be played over the
Internet is evident by legislative history. Yet, contrary to congressional intent in
passing UIGEA, proposed federal regulations could unduly restrict the lawful skill
games industry.

Under UIGEA, two agencies, the Board of Governors of the Federal Reserve Sys-
tem and Departmental Offices and the Department of the Treasury (collectively the
“Agencies”), had a nine-month period (until July 2007) to propose rules (in consulta-
tion with the Department of Justice) to implement applicable provisions of UIGEA.
Specifically, these regulations were intended to provide guidance to the payment
systems used by credit card companies, banks, payment networks including elec-
tronic fund transfers (“EFT”), stored value or money transmitting services, EFT ter-
minal operators, and money transfer businesses (hereinafter, the financial trans-
action providers, or “FTPs”) to: (a) identify and code restricted transactions; and (b)
block the restricted transactions.

Restricted transactions are those transactions through which a gambling business
accepts funds directly or indirectly from a player in connection with unlawful Inter-
net gambling. UIGEA defines “unlawful Internet gambling” as “to place, receive, or
otherwise knowingly transmit a bet or wager by any means which involves the use,
at least in part, of the Internet where such bet or wager is unlawful under any ap-
plicable Federal or state law in the state in which the bet or wager is initiated, re-
ceived, or otherwise made.”

None of these definitions has any application to skill games. Simply, UIGEA was
not intended to block lawful gaming transactions such as skill games. The proposed
Agency rules, however, do not attempt to distinguish lawful skill competitions from
illegal gambling games. The proposed regulatory solution as it relates to distin-
guishing legal and illegal gambling transaction is to shift the burden to particular
FTPs in the financial transaction chain, with no guidance and only downside regu-
latory liability. Consequently, the regulations, as written, place the entire burden
as to what are “lawful” or “unlawful” transactions on the FTPs.

The proposed Agency rules require certain FTPs to establish policies and proce-
dures to terminate relationships with others who they think may have any connec-
tion with unlawful Internet gambling. By not defining “unlawful Internet gambling”
the FTPs are left to simply apply whichever standards they decide to adopt. Some
have indicated that they will terminate any relationship with those who offer com-
petitions for prizes because the cost of doing due diligence to assure that the com-
petitions are skill-based is too high. This results in shifting the fundamental pur-
pose of the rulemaking under UIGEA to the FTPs to make policy and procedural
decisions central to implementing UIGEA.

The Agencies have justified the refusal to establish procedures to ensure that
legal gambling transactions are not blocked by claiming that “UIGEA does not pro-
vide the Agencies with the authority to require designated payment systems or par-
ticipants in these systems to process any gambling transactions, including those ex-
cluded from the UIGEA’s definition of unlawful gambling if a system or participant
decides for business reasons not to process such transactions.” Yet, the primary
business reason for terminating business with skill-based companies is that the fail-
ure to adopt clear standards in the rulemaking process creates due diligence costs
that can be avoided by simply excluding service to the lawful skill games industry.

Most financial institutions want no part of the expense associated with this monu-
mental undertaking and lack the necessary knowledge to conduct such an investiga-
tion into the legality of different Internet activities (whether it be illegal versus
legal gambling or illegal gambling versus legal skill competitions). Therefore, their
natural inclination is not to engage in any reasoned analysis to distinguish between
a lawful industry like that represented by ISGA, but to assume that all transactions
involving prizes are restricted and to ban any contact with the financial institutions’
counterparts that deal in any way with sites that allow persons to win anything.
For instance, as the commentary in the proposed regulations already notes: “pay-
ment system operators have indicated that, for business reasons, they have decided
to avoid processing any gambling transactions, even if lawful. . . .” This is the nat-
ural inclination not only for lawful gambling transactions but also lawful skill con-
tests and competitions. The skill games industry is already experiencing significant
instances of financial institutions engaging in this reasoning.

The debate surrounding Internet gambling is not our debate, yet the consequences
of the proposed remedy profoundly impact our business, our customers and our em-
ployees. Defining lawful skill games is not a difficult challenge. For example, the
UIGEA contains an exception for fantasy sports. Without debating the relative mer-



123

its of the skill aspects of fantasy sports versus, for example, chess, the exemption
shows that carefully drafted definitions can easily protect the skill games industry
without compromising the intent of UIGEA.

A great disservice is being done to millions of Americans who play skill games,
to the companies and their investors that have built the legal skill games industry
and to the thousands of skilled workers who earn a living in this vibrant industry.

We urge Congress to carefully review this issue and further clarify to the Federal
Reserve Board and the Department of Treasury that they have an affirmative obli-
gation to protect innocent industries from collateral damage resulting from the
Internet gambling debate.

Mr. Chairman and Members of the Committee, thank you again for the oppor-
tunity to present ISGA’s views on these important issues. I am available to discuss
these issues further with Members and staff of the Committee.

O



