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29 Charrman Conyers. [Presiding.] Good morning. Pursuant
30 to notice, I call up H.R. 5057, the Debbie Smith

31 Reauthorization Act, for purposes of markup.

32 [The bill follows:]
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Chairman Conyers. When we left off at our last markup,
a manager"s substitute amendment by Chairman Bobby Scott was
pending. We had two second degree amendments, one by Anthony
Weiner and one by Adam Schiff and Dan Lungren.

We expect that there may be others to consider.

Are there any other amendments to the substitute?

Mr. Schiff, the gentleman from California, 1is
recognized.

Mr. Schiff. Mr. Chairman, | have an amendment at the
desk.

Chairman Conyers. The clerk will report.

The Clerk. Amendment to the amendment in the nature of
a substitute to H.R. 5057 offered by Mr. Schiff of
California. After section three, add-

Chairman Conyers. Without objection, the amendment i1s—

Mr. Scott. Mr. Chairman, could you read a little
further so we can make sure we have the right one?

Chairman Conyers. All right.

Mr. Scott. Just a little further.

The Clerk. After section 3, add the following new
section, Section 4: Additional Study and Report (@)
Investigations and Prosecutions Related to CODIS "Hits".
Number (1) Study. The Inspector General of the Department of

Justice shall-



58 [The amendment by Mr. Schiff follows:]
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Mr. Scott. Mr. Chairman, 1 move we waive the continued
reading.

Chairman Conyers. All right. Without objection, the
amendment i1s considered as read.

And the distinguished gentleman from California is
recognized in support of his amendment.

Mr. Schiff. Thank you, Mr. Chairman. 1 will be brief.
The federal government is not always able to determine how
many hits are made In the DNA database that they inform
states about are actually followed up on by law enforcement.
I think this data would be very important for policy makers
to have.

A few years ago, USA Today engaged in a comprehensive
examination of DNA cases. In one case, the DNA of a
convicted child molester matched DNA from an attempted sexual
assault of a 10-year-old girl.

Police did not contact the offender until after he had
molested another 10-year-old child 6 months later.

In another case, the DNA of a career felon matched DNA
left at a rape and abduction In 2001. At the time the
offender was serving a prison sentence for assault.

The police did not contact him until 8 months later,
after he had been released from prison, and only after being
alerted by the rape victim, who encountered the offender by

chance while walking in a local park.
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These disturbing examples demonstrate the need to
research this issue. My amendment would direct the DOJ 1.G.
to investigate and report on how many CODIS database hits are
followed up on by law enforcement, how many of those hits are
ultimately brought to the attention of a prosecutor and how
many go to trial.

Importantly, the report will also shed additional light
on the factors at play in the event that matches were not
followed up on.

In particular, we ask the I.G. to determine the reasons
why matches were not pursued accordingly and to determine the
resulting impact on the criminal justice system—namely,
whether other crimes were committed that could have been
prevented if the matches were pursued diligently.

I urge the committee to support the amendment and yield
back the balance of my time.

Chairman Conyers. | thank the gentleman.

Yes, Dan Lungren?

Mr. Lungren. Mr. Chairman, I rise iIn support of the
amendment and ask to strike the requisite number of words.

Chairman Conyers. The gentleman iIs recognized.

Mr. Lungren. Mr. Chairman, 1 think this is a good
amendment for a number of reasons. One iIs that this is a
relative—l mean, relatively speaking, this is a new

technology, a new device, that is being used iIn extraordinary
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ways.

When we first embarked on it out in California with our
state department of justice, we ran Into a situation where we
were collecting DNA samples but we didn®"t have sufficient
funds to actually analyze them, so we had a potential bank
that was not being utilized.

We managed to work that out with the support of the
state legislature and then, later, the federal government has
come iIn to assist In this.

And 1 can recall vividly the excitement we had when we
had the first cold hit In our department dealing with someone
who was being held in an incarceration facility somewhere in
the Midwest, which solved a brutal crime that occurred in
California some years before.

And we have gone from that to this now being somewhat of
a matter-of-fact approach that people accept for its ability
both to exonerate suspects but also to i1dentify potential
defendants in cases that otherwise would remain unaccounted
for.

And so I think the gentleman®s amendment is worthy, in
that we really need to know where we are on that journey
toward successfully making sure that all of the jurisdictions
are working together with the federal government, allowing us
to, In many cases, not only discover who the perpetrators of

crimes were, but in the process of i1dentifying those people
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stopping them before they commit further crimes.

So 1 would hope that we would have support for the
gentleman®s amendment.

Mr. Scott. Mr. Chairman?

Chairman Conyers. | thank the gentleman and recognize

Bobby Scott.

Mr. Scott. Move to strike the last word. Thank you,
Mr. Chairman. 1 support the initiative. There is sometimes
a disconnect between the hits being made and what happens to

that particular hit.
This 1s a very powerful tool, and this amendment will

help ensure that the full potential of this tool is realized.

So 1 hope we would adopt the amendment. | yield back. Thank
you .

Mr. Gohmert. Mr. Chairman?

Chairman Conyers. | recognize Judge Gohmert.

Mr. Gohmert. Thank you, Mr. Chairman. 1 rise iIn
support of the amendment and seek to be uncharacteristically

brief, if I might.
Chairman Conyers. | will believe it when 1 hear it.
Mr. Gohmert. Well, there has been a number of
amendments discussed In leading up to this hearing regarding
potential amendments requiring different types of reports.
This is one which actually will give us a good idea,

basically a report card, on whether the programs that we are
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assisting are actually helping. And that would be a good
thing.

So it will inform Congress the number of times DNA
samples from the backlog are matched with samples, including
the FBI Combined DNA Index System, and therefore we will be
able to know If we have done good or not.

I think it will do a great deal of good, and 1 think

this is a good report card, and I ask my colleagues to

support it.

Thank you. 1 yield back.

Chairman Conyers. | thank the gentleman, and 1 believe
it.

Anyone else?

All those in favor of reporting the amendment to the
substitute, please indicate by saying "aye.'" All those
opposed, say "'no." 'Ayes"™ have i1t. So ordered.

Are there other amendments?

Yes, the gentleman from New York, Mr. Weiner?

Mr. Weiner. 1 have an amendment at the desk. It is
Weiner-05.

Chairman Conyers. The clerk will report the amendment.

The Clerk. Amendment to the amendment in the nature of
a substitute to H.R. 5057 offered by Mr. Weiner, Mr. Nadler—
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183 [The amendment by Mr. Weiner, Mr. Nadler and Mr. Lungren

184 follows:]
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Mr. Weiner. Mr. Chairman, 1 request unanimous consent
it be accepted as read.
Chairman Conyers. Without objection, and the gentleman

IS recognized.

Mr. Weiner. First of all, Mr. Chairman, forgive me for
my Brenda Vaccaro impression. 1 still haven®t gotten my
voice back from the Puerto Rican Day parade this weekend.

This amendment addresses the notion that most states, an
overwhelming number of them, take DNA samples from all
convicted felons and, in addition, take—and take uploaded
samples from all felons who are iIn their jails.

But there are some states who have not yet done one of
those two things, either added every felony to their list of
state laws that require a DNA sample to be taken from a
convict, or not gone back to their population, prison
population, and taken DNA samples from every felon there.

Why does this matter? It matters because those states
that are doing those things, that are uploading all their
offender database—samples to the database are giving the
states that are not an advantage of their population while
not contributing the same back to the base of knowledge that
makes up the database.

The states that would be affected by my amendment, which
would require that all states within 2 years do both of those

things—begin to collect if they don"t already for all felons,
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and furthermore go back and make sure that the prison
population is collected.

The states that don®"t, that are in those two categories—
the states that do not collect DNA from convicted felons
presently—New Hampshire, Nebraska and ldaho. We are talking
about about 2,000 people in New Hampshire, 3,000 in Nebraska
and 2,000 in ldaho.

States that do not retroactively collect from all
convicted felons 1n their prison population are as follows—
Delaware, ldaho, Montana, Nevada, New Hampshire, Rhode
Island, Tennessee, Texas and West Virginia.

Now, @n varying degrees those states are in the process
of starting to do this-not all of them, but some of them are.
And my amendment is very simple. It says, "If you want to
take advantage of this money that we are making available in

this bill, then you have to-all states should be in the same

situation.”
We can®"t have a situation where Wisconsin or Michigan
says, ""We are going to go through the expense, we are going

to go through the effort, to take these offender samples,"
and by the way, this iIs the least expensive side of matching

evidence with the database.

The offender samples are a relatively i1nexpensive
process. You take a swab. It is a more mechanized process
of getting the DNA uploaded.
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Congressman Nadler, Congressman Lungren and myself, and
many others on this committee—Congressman Schiff, | believe—
put this amendment together with the idea of just making sure

everyone is on the same playing field. 1t gives a reasonable

amount of time for states to come into compliance-2 years.
And 1 urge my colleagues to accept it. It is supported,

obviously, by Debbie Smith, by the National Center for

Victims of Crime, and by many other law enforcement

organizations.
I think it 1s a relatively modest amendment that
essentially makes all states who are going to be eligible for

these grants—essentially gives them the same playing field.

And 1 yield back my time.

Chairman Conyers. | thank the gentleman.

Mr. Gohmert. Mr. Chairman?

Chairman Conyers. Judge Gohmert?

Mr. Gohmert. Thank you, Mr. Chairman. 1 move to strike
the last word regarding this amendment.

Chairman Conyers. Without objection, and the gentleman
IS recognized.

Mr. Gohmert. This may be the first In a series of
amendments which tacks on things to the Debbie Smith bill, or
the Debbie Smith program, and 1 just want to remind everybody
the program is to provide funds to help decrease or reduce

the backlog of DNA analyses.
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And so the program that my friend from New York is
suggesting, with a number of people involved-and 1 understand
Ms. Maloney i1s not opposing the amendment.

But apparently we are going to have a series of
amendments that tack on additional things that are not only
not going to reduce the backlog, they are going to add
additional work to the backlog.

And as my friend from New York indicated, there are only
three states that do not collect DNA samples from newly
convicted felons. Eleven states do not collect samples from
incarcerated felons.

But the Debbie Smith program is such a good program. It
seeks to do so much good in reducing the backlog that 1 hate
to see us putting too many incentives to disregard the
backlog and go with new processes that were not there before,
and therefore not give the relief to those who have been
waiting protracted lengths of time to get their analysis.

Mr. Weiner. Would the gentleman yield?

Mr. Gohmert. | certainly will, sure.

Mr. Weiner. 1 just want to correct one thing and then
just address the gentleman®s legitimate point.

The thing 1 would correct is that the states that are
impacted-many of them, like yours, for example—-do go into the
prison population and check felons, just not all of them.

They have excluded some felons and included some others.
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But remember, let"s keep an eye on this from 30,000
feet. It is not just the abstract notion of clearing out the
backlog. It is catching rapists. It i1s catching rapists.

So the more people that we have iIn the database, the greater
likelihood that a rapist will be caught, because, as you
know, It Is a recidivist crime.

So we have to be careful not to stare at a tree and
forget the forest. The reason we added by a previous
amendment funds for sexual abuse nurse examiners was that so

someone could collect evidence that might help convict

someone.
The reason that we are doing this is to make sure that
we are not putting in one side of the transaction-the

evidence—and excluding the people who might most likely do
the crime, which are people sitting in a Michigan, Wisconsin
or New York prison already.

That 1s where the overwhelming number of hits are coming
from, the prison population. So we mustn®t lose sight of
this.

The Debbie Smith Act is not about the notion of doing
the tests. It is about catching rapists.

Mr. Gohmert. Thank you, and reclaiming my time.

And 1 certainly appreciate that point, and 1 don"t lose
sight of the fact that also the DNA backlogs that have yet to

be examined are the ones most likely—because that i1s why they
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have these backlogs. They are thinking these will contribute
to catching the perpetrators on individual cases.

And 1 am concerned that we have come in with a rush of
new things to analyze. Then the old cases with old victims
which may be the most likely perpetrators get further delayed
with the new things coming in.

And 1 would just—

Mr. Weiner. Well, would the gentleman yield?

Mr. Gohmert. Well, let me just say | hope that we could
work together before this gets to the floor to try to come up
with a solution. So | am not opposing the amendment,
necessarily. Some of them I will.

But 1 would hope that we could work together to make
sure that the old cases, the old DNA samples that may be the
most likely perps, don"t get shoved to the side.

Mr. Weiner. Yes, but 1 just-would the gentleman yield
one further—

Mr. Gohmert. Sure.

Mr. Weiner. 1 just want to make sure the gentleman
understands what we are talking about here.

There i1s two universes of evidence.

Mr. Gohmert. Oh, I understand what you are—

Mr. Weiner. One i1s the evidence kit, but 1 would just
remind the gentleman you can test those till you are blue in

the face, get a DNA profile. If you have nothing to match
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them to, human beings that have similar DNA, you are not
doing anything. So you can®"t just do one or the other.

And by the way, yes, this is old, that is new—the
evidence kit that was waiting for 18 months may be linked to
an offender that just got arrested yesterday.

IT we don"t take that person®s DNA, if that person gets
arrested for a felony in New Hampshire rather than a felony
in New York, and their DNA is not uploaded, it is really not
fair to that woman who has been victimized to say, '"'Okay, we
are not really interested in people who commit rape In New
Hampshire, only in New York."

Mr. Gohmert. Well, reclaiming my time, because it is
about to expire—

Mr. Weiner. Certainly.

Mr. Gohmert. -1 am just saying, as a judge, nothing is
more offensive to me than to be waiting on DNA results and
say somebody rushed in from the federal government and said
something else had higher priority, so ours got pushed back
and our victim has to wait even longer.

So 1 understand the thrust of this program. 1 just
would like to make sure that we don"t further victimize
folks. 1 think it is a good idea, but I just don"t want the
victims to be further hurt by a good idea for the future.

Thank you. 1 yield back.

Chairman Conyers. Members of the committee, Lamar Smith
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361 and 1 have agreed to suspend on this matter since we have a—

362 wait a minute, we can vote this out.

363 Is there any further discussion?

364 Mr. Scott. Mr. Chairman?

365 Ms. Jackson Lee. | have an amendment.

366 Chairman Conyers. To this?

367 Mr. Scott. To this amendment.

368 Chairman Conyers. Okay. All right. What is the

369 amendment? Do you want to report It now?
370 Mr. Scott. No, I want to be recognized to speak on the

371 amendment.

372 Chairman Conyers. Oh, wait a minute. Let"s have a vote
373 on-

374 Mr. Scott. | would like to speak on this amendment.

375 Chairman Conyers. Okay.

376 Mr. Scott. On the Weilner amendment.

377 Chairman Conyers. All right.

378 Mr. Scott. And if you want to suspend before 1 speak,

379 then that is—whatever.

380 Chairman Conyers. Well, let"s see if we can finish it.
381 1 think there are enough members that will stay for—

382 Ms. Jackson Lee. And 1 have an amendment.

383 Mr. Scott. Just very briefly, Mr. Chairman. 1 really
384 regret that I find myself in agreement with the ranking

385 member of the subcommittee on this iIssue.
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And 1 agree with the gentleman from New York that we
should collect samples from all convicted felons. As he has
indicated, virtually every state does it already, so it is
really not a big deal for most of the country.

But making it a requirement under the Debbie Smith Act I
believe is untimely, and it would be more appropriate to
address this i1ssue when we address permanent changes in the
Innocence Protection Act in its post-conviction DNA testing
provision.

The purpose of the Debbie Smith Act is an initiative to
eliminate the DNA sample backlog. This amendment would
actually add to the backlog because you have got a finite
amount of capacity.

IT you move something in front of the line, something
else 1s going to get pushed to the back of the line because
we have no more—-we have got a finite capacity. So it
actually runs counter to the purposes of the bill.

For that reason, Mr. Chairman, 1 would oppose the
amendment and yield to the gentleman from New York.

Mr. Weiner. 1 thank the chairman. Let me just first
address the last point first.

There is a different technology, a different machine, a
different production line, when you are taking a series of
swabs all in a place and winding them through a machine.

That 1s why i1t Is so much less expensive. So It iIs not in
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any way going to add to the backlog of evidence Kkits.

And we have done further things in this bill to increase
technology grants to add capacity for just this reason.

Secondly, let me just say it would be of small
consolation to a woman who has her evidence kit that has been
sitting for a year finally get analyzed if the information
goes into a deficient database to match 1t up with.

What i1f the person that raped her, raped her 6 months
ago, and then moved to New Hampshire and got arrested? What
ifT they are in a prison population today, In a prison
population, and we haven®"t gone back and swabbed like your
state does?

Why is 1t fair for Virginia or for New York to take this
burden on themselves to expand their database, their offender
database, 1T some states are going to say, ""We are going to

go get the federal money, and we are not going to do those

things?"
And 1 just want to make very clear, nothing in this
amendment puts anything over anything. All i1t does i1s say

states have certain minimum responsibilities. If they want
to take advantage of this database, they have to contribute
to the database in equal fashion.

All 1 am saying here is there should be parity between
New Hampshire and Virginia. Why should Virginia be penalized

for taking a burden upon itself to test i1ts whole offender
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database-by the way, something 47 states do—and three states
should say, "Okay, we are not going to go ahead and do that,
but we are still going to apply for the Debbie Smith money?"

And one final thing, just so we understand, because Mr.
Gohmert at the end again implied a false choice. We have two
silos of information—-evidence kits collected at rape scenes,
evidence kits including pieces of material, hair, swabs,
collected at the scene.

Then you have a second thing that you are trying to link
it up with, which is who did 1t. And those are the swabs
taken 1n virtually every single state and every single
offender sitting In a prison.

And all 1 am saying is there i1s a small amount of
people, a small amount of prison offenders, a small amount of
felons, who are not getting swabbed and tested. Why? It
doesn®t make sense with respect to these states.

And the notion we are adding to the backlog—take a step
back and remember what the Debbie Smith Act is all about. It
was about victims of crime finding justice, not just
shuffling paperwork—we can get the database down—the backlog
of crime scenes down to zero If we want to. We can
theoretically test no offenders.

Mr. Scott. Reclaiming my time, | just reiterate that it
IS no more frustrating to have somebody who could identify a

rapist 6 months ago than one 6 years ago, and the stuff has
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been sitting up on the shelf all that time.
This bill is designed to get rid of the backlog. That
is the silo we are addressing. 1 agree with the gentleman

that you ought to do both. But this bill is designed just

for the backlog. 1 yield back.

Mr. Lungren. Mr. Chairman?

Chairman Conyers. Who seeks recognition?

Dan Lungren?

Mr. Lungren. Mr. Chairman, as part of the unholy
triumvirate of Weiner, Nadler and Lungren reporting this, 1

would like to just rise to assure my colleagues on this side

of the aisle that 1 haven®t gone absolutely bonkers.

Occasionally, we can come together and support something
like this. 1 think arguments for and against both have
merit, but 1 would hope that on balance we would support this

amendment for this reason.
The experience of DNA collection, DNA analysis, DNA
application to criminal cases, both in terms of exoneration

and 1n terms of identifying suspects, has been not a straight

line. It has been a circuitous route.
And we have run into these problems all along where we
would fund one side, not fund the other, where we would give

money for part of the analysis and not the other.
And if you could just visualize the number of cold hits

that are daily taking place, and the number of cases that
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have been solved and continue to be solved, and the prospect
of more being solved because we do have the collected data on
the other side of the equation—that is, from those who are

felons sitting in prison—-1 would hope that it would be self-

evident that the balance should be In support of the

amendment.
I understand what the chairman of the subcommittee is
saying, his concern about this adding to the backlog. 1

don"t think that that is necessarily true.

But my concern is this. If we have not identified a
felon sitting In a prison who has committed prior crimes in
our states or other states, two things could happen.

One is you do not give comfort to that victim of the
prior crime that her crime or his crime has been solved.

And secondly, that individual sitting in that other
incarcerated institution may be let out. We may not find
that person. And that person may very well commit another
crime again.

Recidivism is truly a serious problem, particularly with
sexual assault perpetrators, and so I would just hope in this
case that this i1s a modest prescription in relation to the
overall problem.

And 1 hope we could get support for this. And by the
way, the amendment does provide a 2-year window for states to

take the necessary steps to comply with the collection
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requirements of the amendment.

I thank the chairman for the time.

Chairrman Conyers. Mr. Nadler?

Mr. Nadler. Thank you, Mr. Chairman. 1 will be very
brief.

I simply want to say that while the overall point of
this bill is to reauthorize the bill to reduce the backlog of
rape kits, Mr. Weiner is completely correct in saying that
rape kits are useless, and reducing the backlog doesn"t make

sense, if you have nothing to compare it to.

Forty-seven states are getting the data from convicted
felons. Three are not. If they want these funds, they
should do the same.

In terms of the amount of time and money it takes, it is

minor, for the reasons stated by Mr. Weiner.

The amendment makes eminent sense and hope we will all
vote for 1t. 1 yield back.

Chairman Conyers. | think the Weiner amendment has been
thoroughly discussed.

All in favor of the Weiner amendment indicate by saying
aye." All opposed, say "no." The "ayes"™ have i1t and 1t 1is
so ordered.

Mr. Schiff?
Mr. Schiff. Mr. Chairman, I have an amendment at the

desk.
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Chairman Conyers. The clerk will report the amendment.

Mr. Schiff. Schiff-02.

The Clerk. Amendment to the amendment in the nature of
a substitute to H.R. 5057 offered by Mr. Schiff of
California. After section three, add the following new

section—

[The amendment by Mr. Schiff follows:]
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Chairman Conyers. Without objection, the amendment 1is

considered read, and the gentleman from California is

recognized.
Mr. Schiff. Thank you, Mr. Chairman. Over the last
several years, we have witnessed the power of DNA databases,

particularly those that have broad collection regimes.

Today, 12 states collect samples from murder and sex
crime arrestees, including my home state of California. Four
of these states, iIncluding California, collect samples from
all felony arrestees.

Virginia was the first state to expand its database to
include arrestees. Since then, the state has seen a total of
398 hits to theilr arrestee database, 74 of which were
associated with sexual assault cases.

For the first 2 months of 2008, six hits to arrestees
were made, the First hit coming after the upload of the first
80 samples iInto the database.

A 2005 Chicago study examined the criminal activities of
only eight individuals and found that 60 violent crimes could
have been prevented, including 53 murders and rapes, if DNA
was required for felony arrests.

In one example, Andre Crawford was charged with 11
murders and one attempted murder aggravated sexual assault.
IT the state had required him to give a DNA sample during an

earlier felony arrest, the subsequent 10 murders and one rape



569
570
571
572
573
574
575
576
577
578
579
580
581
582
583
584
585
586
587
588
589
590
591
592

593

28

would not have occurred.

In another example, Mario Villa was charged with four
rapes, linked by DNA to two other rapes and a main suspect in
an additional rape and two attempted rapes. |If the state had
required him to give a DNA sample during an earlier felony
arrest, eight rapes or attempted rapes could have been
prevented.

A recent Maryland study looked at the criminal histories
for three offenders and found that 20 crimes, including
rapes, sexual assaults and murder, could have been prevented
had their DNA samples been required upon arrest.

States which collect arrestee samples, such as Virginia
and California, are greatly increasing the power of the
national DNA network, while states with far narrower
collection regimes are making the federal database, which
Congress has invested a substantial amount of money in, less
efficient.

These states can still avail themselves of the federal
database and take full advantage of the expansive collection
regimes of other states.

My amendment differs a little bit from my colleague from
New York, Mr. Weiner"s amendment, in that it would not
preclude Debbie Smith funds from going to states that don"t
collect samples for violent arrests, arrestees for violent

crimes, but it would provide iIncentives for states to follow
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the lead of the other 12 states that currently collect
samples from individuals arrested or charged with murder or
sex crimes.

Those states that enact such enhanced collection process
under the amendment would be eligible for a 10 percent
increase iIn the federal formula law enforcement funds.

So this would provide an incentive out of federal
formula law enforcement funds for states to collect samples
from those arrested for murder and other violent sex crimes,
and I would urge the committee®s support.

Mr. Weiner. Would the gentleman yield for a question?

Mr. Schiff. Yes.

Mr. Weiner. Can you walk us through how this would
work? If someone gets arrested, a sample is taken, if they
are exonerated or not charged, or in some way cleared, does
the DNA still get uploaded in that case? Is that what the
amendment envisions?

Mr. Schiff. Well, if someone is arrested for murder or
rape iIn these states, they would be swabbed just like someone
convicted. Their DNA would go into the system to see if a
hit 1s made.

IT subsequent to that there is an acquittal or
exoneration, then i1t probably iIs dependent on each state to
have an expungement of the sample from their database, and it

might vary from state to state.
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Mr. Weiner. Would the gentleman yield for one-is there
a concern that you have—that law enforcement might use this—
might be encouraged to do arrests that are not based on
probable cause just for collecting a lot of DNA evidence,
just to do a series of swabs of a neighborhood?

Mr. Schiff. Let me just amend what I mentioned earlier.
Let"s see here. Section 14132 of Title 42 provides that as a
condition of access to the index, a state shall promptly
expunge that index of the DNA analysis of a person in the
index if the person has not been convicted of the offense
that was the basis for collecting the sample.

Mr. Weiner. Yes, but what happens, Mr. Schiff, in the
window of time between their arrest and the time that that
conclusion is arrived at? What happens with their DNA? Can
it be used?

Mr. Schiff. Well, that what I am saying, that when
someone 1s arrested for murder or rape in the 11 states which
provide—or the 12 states that currently collect samples from

murder and sex crime arrestees, they would be swabbed.

Their DNA would be input into the system to see i1f there
iIs a match. 1In many cases, there iIs a match. In some cases,
there isn"t.

IT they are later exonerated or not convicted, then the
sample is expunged from the system. But you do have the

opportunity to run the sample upon arrest.
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644 And you know, as the cases that | have cited mention,
645 and many others, they have successfully removed murderers and
646 rapists from the streets. In other cases where i1t has not
647 been done, you might have prevented multiple murders or

648 rapes.

649 And again, we are talking about not expanding it to what
650 other states have done and requiring all arrestees, but

651 rather murder and sex crime arrestees.

652 And again, we are not saying you lose your funds if you
653 don"t do it, but we are saying we are providing an incentive

654 in federal law enforcement funds i1f you do.

655 Chairman Conyers. Would the gentleman yield?

656 Mr. Schiff. Yes.

657 Chairman Conyers. Do you have any approximation of the
658 cost?

659 Mr. Schiff. Mr. Chairman, I don"t, although I can say

660 this In terms of the i1ssue that was raised with respect to
661 the prior amendment, the Weiner amendment. 1 did meet with
662 DOJ recently to talk about the DNA offender backlog problem.
663 There really are two issues. There is the issue of the
664 rape kits or the DNA collected from murder scenes for which
665 there is, you know, a substantial backlog.

666 Then there i1s the offender samples, which, as Mr. Weiner
667 pointed out, can be highly routinized in the sense of

668 technology. These are uniform swabs that are taken.
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The federal labs are expanding their capacity
technologically and otherwise. They anticipate with the
resources that we have provided-and we are trying to provide
additional resources through the appropriation process—that
they can deal with not only the backlog i1n terms of any
offender samples, but also the anticipated increase in
offender samples.

So the backlog program with respect to the individuals
convicted or arrested i1s far easier to deal with and,
according to DOJ, is being dealt with and will be dealt with
in the next year.

This does not affect the casework sample problem which
IS more substantial. But it would allow us to take people
off the street where we can make positive hits.

Chairman Conyers. The gentleman®s time has expired.

Judge Gohmert?

Mr. Gohmert. Thank you, Mr. Chairman.

This does give financial incentives to states to collect
DNA samples from all murder and rape arrestees. And 1
appreciate the help of my colleague in doing things that
drives the ACLU crazy.

But it Is just that this-and | could see this being an
effective program. But I don"t want to lose sight of the
fact of what the Debbie Smith Act originally did, what the

program does, what the reauthorization is trying to do-help
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people who have been victims of violent crime, like Debbie
was, to get those things processed.

And I am afraid we are going to keep adding work that is
going to put those things to the back. And 1 would just hate
to see that, although 1 would welcome—

Mr. Schiff. Would the gentleman yield?

Mr. Gohmert. Certainly, Mr. Schiff.

Mr. Schiff. 1 thank the gentleman. 1 just want to go
back to one of the examples I gave, the example of Andre
Crawford, charged with 11 murders and one attempted murder.

IT the state had required him to give a swab when he was
arrested, he would have been taken off the street. The
subsequent 10 murders would have never taken place. That is
10 people murdered that would be alive today.

Now, what effect would 1t have that we took his swab on
the backlog of rape kits and murder kits and kits from other
crime scenes? The answer i1s no effect.

Whatever degree there is a backlog in the kits, the
backlog exists and we need to deal with 1t. Whether we take
a swab from an arrestee or someone convicted is not going to
affect the kit backlog.

And so we are talking about apples and oranges here. We
can and should do much more under Debbie Smith and otherwise
to deal with the kit backlog, but that shouldn®"t stop us from

making sure there i1s someone to match that kit to.
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And if we can prevent these murders and rapes from
occurring—and there is really no tool out there—if there were
another tool like this that had the same capacity—the amount
we would have to spend in additional cops on the beat, iIn
addition to detectives, et cetera, far exceeds—those costs
would far exceed what we need to do to analyze a few more DNA
swabs.

And 1 think if it means, iIn the case of this one
individual, preventing 10 murders and additional rapes, It is
worth doing.

Mr. Gohmert. Well, reclaiming my time, 1 understand
what the gentleman was saying, but I would ask the gentleman
and others making amendments not to lose sight of what the
Debbie Smith Reauthorization Act of 2008 is supposed to do.

Mr. Schiff. Would you just yield one last point?

Mr. Gohmert. Yes.

Mr. Schiff. And 1 thank you for that, because this
actually may have an impact in a positive direction that the

gentleman has mentioned that hadn®"t occurred to me, and that

is this.
Had this offender, Andrew Crawford-had he been swabbed
when he was arrested for one of the initial murders, that

would have been 10 less murders and rapes, which meant that
there would be 10 less kits from those other 10 scenes that

would be In the system.
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So the impact actually would have been to reduce the
backlog of the crime scene kits, because there would have
been 10 less victims and therefore 10 less Kkits.

So iIn that sense, the offender swabs, which are much
easier to do, take less time, can be done technologically and
routinized, end up reducing the backlog of the crime scene
kits. In that sense, 1 think 1t very much deals with the
purpose of the backlog reduction.

And 1 thank the gentleman and yield back.

Mr. Gohmert. And reclaiming my time, there are a
limited number of resources. But I do not want to lose sight

of the good that the Debbie Smith program has done and will

do.

I yield back my time. Thank you.

Chairman Conyers. Might 1 observe that this only takes
place under these circumstances, the person has to be very 18

years of age, and 1t has to deal with an offense of murder,

manslaughter or attempt to commit murder or manslaughter.

Mr. Weiner. Mr. Chairman, I move to strike the last
word.

Yes, | mean, | have to tell you that I am inclined to
support the gentleman®s amendment, but it does raise a

troubling prospect.
Unlike when you take a fingerprint from someone who is

arrested and run that, which i1s analogous here—that



769
770
771
772
773
774
775
776
777
778
779
780
781
782
783
784
785
786
787
788
789
790
791
792

793

36

information that is gathered when you are arrested. You give
that. That is run also.

There 1s a concern here that what could happen is if
Appleville, Ohio has a rape, police then could theoretically
go out and start arresting people, theoretically for cause,
taking DNA samples to try to break the case of the rape.

Mr. Nadler. Would the gentleman yield?

Mr. Welner. Sure.

Mr. Nadler. If that happens, though, if the police-and
I asked you to yield because 1 was going to bring up the
question In a moment.

IT the police were to arrest people improperly, without
probable cause, and then got a DNA sample, whether that was
the purpose of the arrest or not, but it was an improper
arrest, and there was a hit on that-and let"s assume that

person was, in fact, guilty of some other crime, which this

DNA showed.
Wouldn®"t that evidence be inadmissible as fruit of the
poisonous tree and have to be thrown out?

Mr. Weiner. Well, let me just reclaim. 1 asked that
question earlier. | asked that question earlier, and the
answer is probably not.

IT you take a fingerprint, and you are arrested, and you
stole a car, and they run the print and they find that you

are out on—that you have committed some crime or something
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else, 1 believe you can use it.

But more importantly, I would just—

Mr. Nadler. 1 don"t think you are right on that.

Mr. Weiner. Well, let me just make my point first, and-
because I do want to hear the answer to your point.

The concern that 1 have here is that, you know, we see
in New York City, for example—we have something called 250,
stop and frisk. We have seen a meteoric rise in the number
of stops and frisks. Obviously, those people—commit a crime.

Theoretically, they are all stopped for probable cause.
It has been this tool of policing now to just—and you can
argue that—if you put this, which is even more than just
stopping and questioning someone and running their driver-"s
license or something else, if you say this is a lock dead
lock that we are going to catch the rapist with their DNA
hits, you are creating a really, really strong incentive for
police to go out and arrest a bunch of people who fit a
general characteristic as a male of whatever size or height.

Mr. Schiff. Will the gentleman yield?

Mr. Weiner. And 1 think that we have to figure out some
way to balance that. And I will be glad to yield to hear how
you think that—

Mr. Schiff. Well, to get to your point and Mr.
Nadler®s, a couple of things. One is whatever iIncentive

there 1s—-and I, you know, frankly think that most law



819
820
821
822
823
824
825
826
827
828
829
830
831
832
833
834
835
836
837
838
839
840
841
842

843

38

enforcement try to do their jobs diligently and follow the
law.

IT law enforcement are going to arrest people simply to
arrest them, or to—in the hope in some kind of a fishing
expedition, they will do that for fingerprints—DNA.

Mr. Weiner. 1If I can just say, before you finish on
that thought-but 1t i1s just a different-as you know, i1t iIs a
different type of test. This Is not just running someone to
see 1T they got something else.

This is going around to—if you could theoretically swab
every male in the country, they could catch that crime every
time, right?

Mr. Schiff. Well, you know, | guess by that theory you
would try to arrest and convict people of minor offenses to
get their DNA. But I don"t think that that is going to be
the practice of law enforcement.

Moreover, i1f, as Mr. Nadler says, you arrest someone,
you don"t have probable cause, you do it for the purpose of
getting a swab, 1 think 1t is much the same as if you make
any other improper arrest.

IT people make statements and they didn"t get the
Miranda warnings or whatnot—if law enforcement iIs not acting
in good faith, it gets thrown out. So 1 think Mr. Nadler®s
analysis is correct.

IT law enforcement maliciously arrests people without
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probable cause to do a fishing expedition and swab everyone
in town, that is going to get thrown out.

By the same token, when law enforcement arrests somebody
for murder or arrests somebody for rape, and ultimately they
go to trial and prove them guilty, or they are released on
bail and during the period of pretrial we find another hit in

another murder case, and we—

Mr. Weiner. 1If I can reclaim my time, Mr. Schiff, there
IS no doubt about 1t i1t will be effective. It i1s really not
in dispute. If you test more people, you are going to have
more hits.

The only question 1 have—-and frankly, you know, I have
been thinking about your amendment, and although 1 didn"t

know you would offer it, for some time about whether or not
we should just-every time someone walks through the criminal
justice system, we take their fingerprint, we take their
swab .

What troubles me about this, though, is not whether it
will be successful in getting hits. It 1s whether or not you
are getting-you are putting too many-unless you have some
kind of a check on the system, more than just saying probable
cause, frankly—every one of the hundreds and hundreds of
thousands of stops and frisks In New York all theoretically
have probable cause.

Ninety-nine point nine nine percent of them—if I can
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just finish.

Mr. Schiff. If the chairman will yield—

Mr. Weiner. |If I can just finish.

Mr. Schiff. A stop and frisk iIs not an arrest. And we
are not talking about pulling someone over on-suspicions and

getting their DNA.

Mr. Weiner. No, no, no. You are misunderstanding my
point. It is the iIncentive to get people In some forum or
not into the criminal justice system context.

And you are making an enormous incentive in the case of
someone Investigating a rape In a town to say, "'Get this
person into the system,™ because now the Schiff amendment

says we can swab them the moment they walk—that i1s the

concern.
Mr. Schiff. If the gentleman will yield again, 1 am not
aware of any indication in the 12 states that do this much

more broadly than this amendment that we are seeing people
simply arrested for the purpose of swabbing them.

I don"t think that is likely to happen. What I do think
will happen is that outside of those 12 states that are
already doing this, 1If we can incentivize states when they
arrest someone for murder or they arrest someone for a
violent crime, attempted murder or rape, to see whether there
is evidence linking them to other murders, we are going to

prevent murder.
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In these cases | have cited, there would be 10 people
walking the streets now, and I think we need to be concerned
about not only their privacy rights but their rights to go
about their lives unmolested and unvictimized.

This would give us the power to do that, and-

Chairman Conyers. The gentleman®s time has expired.

The chair notes the Weiner concern, because we have been
called up to New York about excessive police activity
constantly this year, and that i1s a problem that disturbs him
and myself as well.

The chair recognizes Debbie Wasserman Schultz, and then
Jerry Nadler, and then Mr. Sherman.

Ms. Wasserman Schultz. Thank you, Mr. Chairman.
Striking the last word on the Schiff amendment, 1 have to
agree with Mr. Schiff and suggest that you can®"t analogize
that the police, iIf provided with an incentive to—an extra
financial incentive to ensure that they take the DNA swabs of
people who are arrested and charged with murder or sex crimes
are the same as police officers who set up speed traps and
try to, you know, generate more revenue for their
municipality.

I mean, we are not talking about speeding tickets here.
We are talking about individuals who are charged with murder
and sex crimes.

And 1 just can®"t imagine that you would have police
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officers randomly and increasingly arresting more and more
people indiscriminately for murder and sex crimes simply to

get a 10 percent bonus.

Mr. Weiner. Would the gentlelady yield?

Ms. Wasserman Schultz. 1 would be happy to yield.

Mr. Weiner. 1 think you misunderstood. It is not a
financial thing 1 am saying. | am saying think of the
hypothetical that will really happen. There is a rape iIn a

neighborhood. The cops say, "Okay, we have a surefire way to
crack this case. |If we have DNA of every single male human
who 1s iIn that neighborhood, we are going to crack the case.™

well, now they say, "Well, I have got reasonable cause
to arrest more people. Now they are going to have this DNA
test.” It is not the money. We are going to have the
ability to do the test.

It is going to lead to, I think, lazy policing, where

they are going to go and say, '"Let"s just round up more

people and arrest them.”™ That is my concern.
Ms. Wasserman Schultz. Reclaiming my time, | understand
your concern. Basically, there isn"t really anything to stop

them from doing that now.

Mr. Weiner. [OFF MIKE]

Ms. Wasserman Schultz. No, I understand. But they
could. The DNA testing is not unavailable.

Mr. Weiner. [OFF MIKE]
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Ms. Wasserman Schultz. Well, reclaiming my time, we
have to make sure that we get more information, not less. We
have criminals walking the streets.

The best example that was used was Mr. Schiff*s. There
are 10 people who were murdered that would not have been
murdered if the police had the ability to do this.

And 1 mean, there is—particularly when i1t comes—1 think
the flip side is true, because we also have to be thinking
about the people who would be proven innocent and who would
not be pursued for crimes that they are suspected of if we
have more DNA evidence available.

So 1 support the Schiff amendment, and I think
particularly when it comes to serious crimes like murder and
sex crimes, we need to make sure—

Mr. Lungren. Would the gentlelady yield?

Ms. Wasserman Schultz. 1 would be happy to yield to
you, Mr. Lungren.

Mr. Lungren. The point that Mr. Nadler made I think
still needs to be put into the context of what you just said.

This is an ability to gather more information, but it
cannot be done i1llegally. |If someone i1s arrested for murder
or one of the offenses contained in the Schiff amendment
without probable cause, anything that comes from that arrest
is fruit of the poisoned tree.

Ms. Wasserman Schultz. And, reclaiming my time, Mr.
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Lungren, 1 just don"t believe that we will have people
indiscriminately arrested without probable cause.

Mr. Lungren. | agree with you, and that i1s the
protection against those who fear that this amendment might
be utilized In Improper ways.

Ms. Wasserman Schultz. Thank you for illuminating my
point. 1 appreciate it.

I yield back the balance of my time.

Mr. Weiner. Before the gentlelady yields back, 1 have

gotten two different answers to this question, and it is a

good one.

Mr. Schiff. Will the gentleman yield?

Ms. Wasserman Schultz. 1 yield back my time.

Mr. Schiff. 1 am sorry, the gentlewoman.

When 1 said that someone arrested or charged with
murder—that their sample can be swabbed and run in the

system, that is true.

But what Mr. Lungren is also saying is true, and that is
1T someone is arrested without probable cause for the
malicious purpose of just swabbing them, and you run the
match, and i1t is a hit, that hit gets thrown out. That
evidence gets thrown out, because it is fruit of the
poisonous tree.

IT you, you know, make an illegal arrest, and you make

that arrest in bad faith, that evidence can"t be used, so—
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Mr. Weiner. Would whoever has the time-l just want to
understand this, and I am not a lawyer. | am not a
prosecutor .

Ms. Wasserman Schultz. 1 would be happy to yield to—

Mr. Weiner. Thank you. I am not a lawyer. | am not a
prosecutor. But walk me through this. Someone is arrested,

and the level of test for an arrest i1s what, probable cause
to believe they committed a crime?

Mr. Schiff. Right.

Mr. Weiner. So someone is arrested, very low threshold.
All right, wrong guy, he didn"t do 1t. But we have their
DNA. Wrong guy, he didn®"t do it, but we have their DNA. Can
you use that DNA to link this guy to another crime 1f you say

he didn"t do it, wrong guy?

Mr. Schiff. If the gentlewoman will yield, that is not
the—

Ms. Wasserman Schultz. 1 would be happy to yield.

Mr. Schiff. —hypothetical that you just gave, which is—

Mr. Weiner. Okay, but-—

Mr. Schiff. No, let me just finish. The gentlewoman 1is
yielding. |If you arrest everyone in the little town of
Podunk because you want to swab everyone, you didn®t have

probable cause to arrest everyone iIn the town of Podunk.
IT you do get a match, that match gets thrown out.

Mr. Weiner. Okay.
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Mr. Schiff. That is the point. Now, If you say you do
have probable cause that someone committed murder and you

arrest them, and you run a test-

Chairman Conyers. The time of the gentlelady has
expired.

Mr. Weiner, could you restrain yourself for a little bit
so we can get through here? We have got about four more

bills to deal with.
Does Mr. Nadler seek recognition again?
Mr. Nadler. 1 do. 1 have not previously been

recognized on this.

Chairman Conyers. The gentleman is recognized.

Mr. Nadler. Thank you.

Mr. Chairman, I confess that when I came to this meeting
I was planning on voting against this amendment. But on
thinking about it and listening to the arguments, I have
changed my mind, and for the following reason.

You start off with obviously society is better off if
you have all the evidence properly obtained. And you look at
the DNA analogous—initially analogous to a fingerprint. We
fingerprint everybody that is arrested.

But then you say, "Wait a minute.”™ You can"t
necessarily do that because DNA i1s more dangerous than a
fingerprint. It i1s not usable simply for identification. |IT

it were usable simply for identification like a fingerprint,
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there would be no reason not to have the same law.

It is more dangerous. It could give you all sorts of
other information about health, about all kinds of things.
So we have to treat it more carefully. Fine.

But then the question is i1f, In fact, you take DNA from
someone who is arrested solely for the purpose of
identification, which would be the case with a fingerprint,
and 1f, In fact, It is going to be expunged if the person is
not convicted of the crime, then it cannot then be misused
for any other purpose. So on that basis, It becomes
analogous to the fingerprint again.

Then the issue is raised, "Wait a minute. What if the
arrest was Improper?” What if the arrest was improper? So
you now have this i1dentifying information because of an
improper arrest, and the answer to that is, as Mr. Lungren
pointed out, and as was answered by Mr. Schiff to my question
previously, the fruit of the poison tree doctrine.

IT, in fact, the arrest was improper, then the DNA swab

was improper and you cannot use that for identification or

any other evidentiary purpose. It iIs gone.

Mr. Weiner. Will the gentleman yield?

Mr. Nadler. Then the question that Mr.—1 will yield in
just a minute.

Mr. Weiner. Would you yield to me for a moment?

Mr. Nadler. 1In a minute. In a minute.
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But then the question that Mr. Weilner raised is, 'Yes,
maybe. Maybe you don"t have to worry about that because of
expungement, but might there not be an incentive to arrest
people improperly to get the DNA?"

And in fact points out accurately that we have had a lot
of invalid stop and frisks in New York, and that we should
crack down on this because i1t 1s improper and so forth, and
we should. But a stop and frisk Is not an arrest. You don"t
need probable cause.

And if, in fact, the police were improperly stopping
people to get DNA, i1t would be purposeless because they would
not be able to use the DNA for identification or any other
purpose, and therefore there iIs no incentive.

So when you go through this logic, you come back to the
fact that 1f DNA i1s used only for identification purposes as
a fingerprint, then there i1s no reason that you shouldn®t
treat i1t legally as a fingerprint in terms of allowing 1t or
requiring that it be taken from arrestees, as long as it is
expunged and not used for any other purpose, and as long as
the exclusionary rule is still there, and the Supreme Court
hasn®"t eliminated that.

And it i1s not a question of good faith, by the way. The
exclusionary rule i1s not subject to good faith. 1t i1s simply
subject to legal action. So as long as the arrest is legal,

there 1s no reason not to use the—to require that the DNA be
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taken for i1dentification purposes only.
IT the person turns out to be innocent or not to be
prosecuted, you expunge it. And if the arrest was illegal,

you can"t use it in the first place.

So 1 see no problem with the amendment, and 1 support
it.

And now 1 yield.

Mr. Weiner. The gentleman®s description was wrong. It
is not expunged 1f the guy is arrested and then released. It

is not. It is used. The gentleman, Mr. Schiff, said it is
used and tested.

IT he is arrested and then released, the evidence is
still used to match—it is not an i1ssue of expungement.

Mr. Nadler. Wait, wait, wait, wait. Reclaiming my
time, Mr. Weiner, let me-reclaiming my time, i1If the-

Chairman Conyers. Mr. Weiner.

Mr. Nadler. |If the person is—-what did you say?—
released, not charged, 1 thought—-and let®"s assume that a hit

was made. But you can"t use that hit.

Mr. Weiner. They are wrong.

Mr. Nadler. |If it was an i1llegal arrest, you can"t use
that hit.

Mr. Weiner. Legal arrest. Can the gentleman yield for
a moment?

Mr. Nadler. Okay, I will yield In a second.
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IT 1t was a proper arrest, 1If It was a proper arrest,
and the-hold on. If it was a proper arrest-no, no, no, nho.

Mr. Weiner. 1t is not a proper question.

Mr. Nadler. 1If it was a proper arrest, if It was a
proper arrest, a legal arrest, and you took the DNA, and a
hit was made, why is there anything wrong with using that,
any more than there would be with using a—why is there
anything wrong with using it for-

Chairman Conyers. The gentleman®s time has expired.

Mr. Nadler. -—identification purposes, any more than
there would be with using a—-1 ask for 1 additional minute.

Chairman Conyers. All right.

Mr. Nadler. Thank you.

And then I will yield to Mr. Weilner as soon as | finish
asking the question. But why is 1t any more wrong to use
that solely for identification purposes, which that hit
indicates, than i1t would be to use a fingerprint similarly?

Mr. Weiner. Well, Mr. Nadler, 1 came here inclined to
vote i1n favor, and I just want to-1 want also to be mindful
of the idea hundreds and hundreds of thousands of people are
stopped on reasonable suspicion.

Now, when those people are stopped and they go on their
way, there i1s no prosecution to find out what-1 fear that
what you are doing is—

Chairman Conyers. Okay.
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Mr. Weiner. -—-making that low test, probable cause—very
low test-and saying you are going to have hundreds—

Mr. Nadler. Reclaiming my time, 1 will simply observe
that if the only fear of use of a proper identification
procedure that can yield a lot of hits and save lives and
solve crimes is that it might give an improper incentive to
police to arrest people without probable cause, 1 think we
can handle that in other ways, and it Is not an argument
against the amendment.

Chairman Conyers. The chair is going to-

Mr. Gohmert. Mr. Chairman?

Chairman Conyers. -—suspend—just a moment, everyone.

We are going to lose our quorum, and we have got five
bills that have been held over that we are bringing. And so
without objection, the chair is going to bring this matter—

Mr. Gohmert. |1 might object. 1 was going to ask
unanimous consent to allow the majority to keep fussing among
themselves.

[Laughter.]

Chairman Conyers. | would love to acknowledge that
objection.

But we have got to move along. Let"s have a vote on the
Schiff amendment.

Mr. Watt. Mr. Chairman?

Chairrman Conyers. Yes, sir.
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Mel Watt hasn"t said a word today.

Mr. Wwatt. And I will move to strike the last word, but
I won"t take 5 minutes, | assure you.

Chairman Conyers. All right.

Mr. Watt. 1 think that this raises an issue that those

of us who have lived in different worlds react to

differently.
I honestly think it would be a terrible i1dea to do this.
And it 1s based on my experience with police officers who do

exactly what has been pointed out as a fear here. 1 have
seen 1t happen.

And we don"t need to be incentivizing police officers to
do anything that is improper. And I think this would have
the adverse effect, and I vigorously oppose it, and I would
be remiss 1f | did not say that.

I am happy to yield.

Mr. Scott. Mr. Chairman, | would oppose the amendment
for a different—for the same reason we opposed the last one.
That 1s, 1t is untimely. It will add to the backlog.

I like the i1dea of the-Virginia has been very successful
in using the arrestee data, but the suggestion that 10 people
would not have been murdered would also apply to the fact
that we wouldn®t have done as much with the backlog.

At least this amendment, unlike the last amendment, pays

for itself without applying an unfunded mandate, by providing
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an incentive with such sums—with a separate funding source,
so it 1s actually better than the last one.

But 1 would hope that we would not pass this amendment,
actually go through in more detail the concerns of the
gentleman from North Carolina about the legality of some of
this stuff and whether or not it would be wrongfully
incentivizing bad police practices.

So 1 would hope that we would not agree to it at this
time, and hopefully we could bring 1t up with the Innocence
Protection Act provisions which we will be considering—

Charrman Conyers. Mr. Watt, would you yield to Brad

Sherman and Steve Cohen so we can come to a vote?

Mr. Watt. 1 am happy to yield to whoever wants me to
yield.

Mr. Sherman. | thank the gentleman for yielding. Bio-
identification information databases are hardly new. They

provide a benefit to law enforcement. They provide privacy
concerns. We have them now. They are fingerprints.

And 1 would think that we would have the same goals for
fingerprints and for DNA information and, one might even
argue, for mug shots. When there is a lawful arrest, the
police take a mug shot. It is my understanding they can use
that 1In the future, even if you are cleared of the crime for
which you are arrested.

It 1s my understanding that if you are rightfully
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arrested, they take your fingerprints. They keep those
fingerprints even if you are cleared or at least never
charged with the crime for which you are arrested.

And 1 would think we would apply the same rule to DNA.
The i1ssue will then be what about the unlawful arrests that
generate bio-information, whether it is the old-fashioned
fingerprint or mug shot or whether 1t is DNA.

And 1 think it has been pointed out if the arrest is

unlawful, then everything that follows is the fruit of the

poisonous tree. 1 yield back to the gentleman.

Mr. Watt. 1 yield to Mr. Cohen.

Mr. Cohen. Thank you, sir.

Would the sponsor of the amendment yield? 1 believe I
understand your intent, and it is to get folks who have been

charged with serious crimes—and iIn subsection two, an element
involving a sexual act or sexual contact with another—it is
not your intent, 1 would imagine, to include misdemeanors
that involve sexual acts such as prostitution or maybe an
adult club act that would be a misdemeanor but would be a
sexual act.

It wouldn®"t be your intent to include that, but is i1t

not included in that language?

Mr. Watt. 1 will yield to Mr. Schiff.
Mr. Schiff. 1 thank the gentleman for yielding.
I don"t believe that is included. | will double check.
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But 1t is defined as a sexual act or sexual contact that iIs a
specified offense against a minor as defined in Section 1117
of the Sex Offender Registration Notification Act, which
includes an offense involving kidnaping, false imprisonment,
solicitation to engage in sexual conduct-well, let"s see-—use
in sexual performance, solicitation to practice prostitution.

IT prostitution is included, 1 would be happy to
entertain a secondary amendment to exclude that.

Mr. Cohen. Well, my concern is not so much with minors,
but in reading it, it says an element involving a sexual act
or sexual contact, comma, and the others that are specified,
so all that goes with the minors.

Is 1t all only related to the acts with a minor or is it
simply any act involving a sexual act?

Mr. Watt. Can I reclaim my time just to make the point
that the very issues that are being raised here are
justification and i1llustrate the importance of public policy
arguments that need to be evaluated before we hastily put
this amendment into this bill?

Chairman Conyers. | thank the gentleman.

Mr. Watt. So with that, I will yield back the balance

of my time.

Chairman Conyers. Time is expired. All time has
expired.

All those i1In favor of the Schiff amendment, indicate by
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Mr. Feeney?

[No response.]

Mr. Franks?

[No response.]

Mr. Gohmert?

Mr. Gohmert. Aye.

The Clerk. Mr. Gohmert votes aye.
Mr. Jordan?

Mr. Jordan. Aye.

The Clerk. Mr. Jordan votes aye.
Chairman Conyers. Ms. Waters?

Ms. Waters. No.

The Clerk. Ms. Waters votes no.
Chairman Conyers. Any others?

Mr. Weiner?

Mr. Weiner. Aye.

The Clerk. Mr. Weiner votes aye.
Chairman Conyers. The clerk will report.
The Clerk. Mr. Chairman—
Chairman Conyers. All right, wait a minute.
Berman?

Mr. Berman. Aye.

The Clerk. Mr. Berman votes aye.
Chairman Conyers. Ms. Sanchez?

Ms. Sanchez. No.
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The Clerk. Ms. Sanchez votes no.

Chairman Conyers. The clerk will report.

The Clerk. Mr. Chairman, 19 members voted aye. Twelve
members voted nay.

Chairman Conyers. The amendment iIs agreed to.

Without objection, we will now move to H.R. 2352, the
School Safety Enhancement Act, and I call 1t up pursuant to
notice for purposes of markup.

At our last markup, we postponed further consideration
due to lack of a reporting quorum. Before we proceed with
